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Shortly before Christmas, 1959, the Mediterranean Sea became a scene of International Law in operation. War- 
ships of many nations maneuvered in international waters. The wakes of merchant ships carrying goods from country 
to country crisscrossed the sea. 

In the midst of this maritime beehive President Eisenh ower, embarked in the cruiser Des Moines, steamed across 
the sea from Europe to Africa. In company with Des Moines were powerful units of the Sixth Fleet, aircraft carriers, 
destroyers, and missile-cruisers. But these ships were not forcing their passage. The President was traveling in the 
spirit of International Law and justice guaranteed to all mankind. The same free seas which enable a President to 
travel on a mission of peace and goodwill permit the merchant seaman to cruise in ships which shuttle vital cargoes 
between nations. 

War may erupt when there is a breach of International Law and moral codes. Then our naval fleets, such as the 
one which traveled with the President across the Mediterranean, become the protectors of justice and of the security 
of our country. International Laws govern the conduct of States and enable men to accomplish their peaceful purposes. 
Naval fleets support world order against lawlessness. 

Today the Nation’s forces at sea constitute one of freedom’s foremost guards. They are alert to manifest the 
American purpose of peace with freedom. The free world looks to our Navy as a discriminating, tainking power for 
peace. 

In this setting a practical knowledge of International Law becomes particularly important to the operating com- 
mander. The following pages of the JAG Journal should prove stimulating to all who have command responsibilities 
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THE LAW OF THE SEA 


THE 1958 GENEVA CONFERENCE 
By 
CAPT WILFRED A. HEARN, U.S. NAVY* 

SPECIAL ASSISTANT TO THE JUDGE ADVOCATE GENERAL 


T HAS BEEN traditionally recognized that 

naval officers as an incident of their profes- 
sion should have a practical working knowledge 
of the principle aspects of the Law of the Sea. 
One of the most compelling reasons for this 
requirement is the special status accorded the 
man-of-war. A commissioned ship of the 
United States Navy, in the eyes of the world, 
is the United States. Every act of the ship is 
considered an act of the sovereign and each 
incident upon the seas which involves the ship 
involves the sovereign. The resulting responsi- 
bility placed upon the commanding officer by 
this single principle is alone sufficient to require 
a familiarity with the international rules con- 
cerning the rights and obligations of those who 
use the sea. What are these rights and 
obligations? 

The answer has not been easily found. The 
law of the sea has been developing throughout 
the thousands of years that men have sailed the 
seas and organized societies have asserted the 
right to exercise control over areas of the sea 
adjacent to their coasts. It continues todevelop. 
Its evolution springs from repeated state prac- 
tice, international agreements, decisions of mu- 
nicipal and international courts, the opinions 
of publicists and in some cases as the conse- 
quence of war. All have had a part in shaping 
its body which is not altogether consistent nor 
recognized by all states in every particular. 
Dynamic, controversial and at times illusive, 
this law appears within no statute book. To 
date it has defied codification. 





*Captain Wilfred A. Hearn, U.S. Navy, is the Special Assistant to the 
Judge Advocate General for matters concerning the Second United 
Nations Conference on the Law of the Sea. In this assignment Cap- 
tain Hearn will be a member of the United States Delegation to the 
1960 Conference as the senior JAG advisor. In preparation for the 
1958 Geneva Conference on the Law of the Sea, Captain Hearn 
served on the inter-departmental government working committee. 
He also served as a member of the United States Delegation to that 
Conference. Prior to undertaking his present assignment, Captain 
Hearn was the Assistant Judge Advocate General for International 
and Administrative Law. He received his LLB from the George 


Yet its codification has recently been at- 
tempted under the auspices of the General As- 
sembly of the United Nations. Delegates of 
eighty-six member states met in Geneva from 
February 24, 1958 to April 27, 1958 in order to 
examine this historic body of law. Taking 
account of not only the legal but also the tech- 
nital, biological, economic and political aspects 
of the problem, it was their purpose to embody 
the results of its work in one or more interna- 
tional conventions or equally appropriate in- 
struments. The conference had the benefit of 
the 1956 Report of the International Law Com- 
mission which included draft articles formu- 
lated by the Commission after six years of in- 
tensive study and deliberation.2 


AT THE CONCLUSION of its work the Con- 
ference drafted four important conventions. 
They were: 


1. The Convention on the Territorial Sea and the 
Contiguous Zone. 

2. The Convention on the High Seas. 

3. The Convention on Fishing and the Conservation of 
the Natural Resources of the High Seas. 

4. The Convention on the Continental Shelf. 
(in addition, there was adopted an optional protocol 
covering compulsory settlement of disputes arising 
out of the interpretation or application of any of the 
articles of the foregoing conventions.) 


A substantial number of the rules adopted in 
these conventions were based on extensive state 
practice, precedent and doctrine. In some in- 
stances the rules tended to clarify issues that 
had been in controversy in recent years. The 
fishing convention establishes a new legal sys- 
tem and the Convention on the Continental Shelf 
constitutes the first formal recognition of the 
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American Bar Association, Federal Bar Association and the Amer- 
ican Society of International Law. 

1. International Law Commission Report, U.N. General Assembly, 


llth Sess., Official Records, Supp. Ne. 9(A/31539); 51 AJIL 
154(1957). 
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“regime of the continental shelf.” These two 
conventions may be considered as example of 
the “progressive development” in the field of 
international law brought about by this con- 
ference. 

Since a great number of the rules adopted 
were merely declaratory of the present state 
practice they may be considered accepted inter- 
national law even without the conventions being 
ratified. Further, to the extent that the rules 
are not declaratory of accepted practice, they do 
constitute an international concurrence as to the 
principles adopted. As a consequence, even in 
the absence of ratification, the conventions will 
be entitled to great weight in any legal contro- 
versy. Thus, at least to the extent that these 
conventions have application to naval opera- 
tions, the naval officer must be aware of their 
content. 


CONVENTION ON THE TERRITORIAL SEA 
AND THE CONTIGUOUS ZONE ? 


THE CONVENTION ON the Territorial Sea 
and the Contiguous Zone embodies those prin- 
ciples of international law that have specific 
reference to the status of these areas of the sea, 
their demarcation, and the rights and respon- 
sibilities of both the coastal state and the com- 
munity of nations with respect thereto. In its 
first articles there is reiterated the universally 
recognized principle of the sovereignty of the 
coastal state over its internal waters and the 
territorial sea, and that this right of sovereignty 
extends to the airspace over the territorial sea 
as well as its bed and subsoil. 

The convention recognizes two methods for 
determining the base line, that is, the line from 
which the territorial sea is measured and, in 
addition, in appropriate cases, the line which 
separates internal waters from the territorial 
sea. The first method, long recognized as the 
general rule, establishes as the base line the low 
water line following the sinuosities of the coast. 
The second method which in fact is an exception 
to the general rule allows the use of straight base 
lines joining appropriate points where the coast 
line is deeply indented and cut into, or, if there 
is a fringe of islands along the coast in its im- 
mediate vicinity. 

The classic example of a coast line to which 
the straight line method applies is the Norwe- 
gian coast along which it is estimated that there 
are 120,000 islands within a distance of 600 
miles. In fact, it was with specific reference to 
the coast of Norway that a decision of the In- 
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ternational Court of Justice in 1951 gave valid- 
ity to the straight base line principle. In 
drawing straight base lines there must not be 
any appreciable departure from the general di- 
rection of the coast and the sea areas lying 
within the lines must be sufficiently closely 
linked to the land domain to be subject to the 
regime of internal waters. 

Where the geographical considerations noted 
above are present, economic interests peculiar 
to the region concerned, if evidenced by long 
usage, may be considered in determining par- 
ticular base lines. Where the straight base line 
is allowed it has the effect of bringing into the 
territorial sea areas of water heretofore con- 
sidered high seas. Hence where the straight 
base line is applied, the coastal state must indi- 
cate the lines on published charts. 

Although the conference could not agree on 
the breadth of the territorial sea, it did incor- 
porate into this Convention an article defining 
the outer limit of the territorial sea as a line 
every point of which is at a distance from the 
nearest point of the base line equal to the 
breadth of the territorial sea. 

The general principles relating to bays which 
are included in the Convention provide that a 
bay, the coasts of which are owned by a single 
state, and having certain geographical charac- 
teristics is considered internal waters. One of 
the essential geographical requirements in the 
convention article is that the closing line must 
not be longer than 24 miles, and if the natural 
entrance of the bay is of a greater width, a 
straight base line of 24 miles may be drawn 
within the bay in such a manner as to enclose the 
maximum area of water that is possible with a 
line of that length. Fixing the allowable length 
of the closing line at 24 miles is a significant de- 
parture from the rule which had been rec- 
ognized of many governments and which had 
fixed the maximum length of the closing line at 
10 miles. The liberalization of this require- 
ment will qualify many bay areas of the world 
for conversion to internal waters, thereby bring- 
ing under national control sea areas heretofore 
classed as high seas—for example, Cape Cod 
Bay. 


WITH RESPECT TO the regime of the terri- 
torial sea, the Convention is quite explicit in 
defining the respective rights, duties and respon- 
sibilities of the coastal state and foreign vessels. 
These provisions are largely declaratory of 
existing international law. 

The ships of all states have the right of inno- 
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cent passage through the territorial seas. How- 
ever, in order to enjoy this right the passage 
must be innocent. A coastal state may not 
hamper innocent passage. It must give notice 
of any dangers to navigation of which it has 
knowledge, and is under the obligation to use all 
means at its disposal to insure respect for inno- 
cent passage in its territorial sea. But, where 
essential for the protection of its own security, 
a coastal state may, without discrimination 
amongst foreign ships, suspend temporarily in- 
nocent passage of foreign ships in specified areas 
of its territorial sea. A foreign ship is bound to 
comply with the rules and regulations imposed 
by the coastal state concerning such passage, 
and commercial shipping may, under certain 
circumstances, come within the civil and crim- 
inal jurisdiction of the coastal state. It is im- 
portant to note that the right of innocent 
passage applies to ships and not to aircraft. 
Aircraft do not enjoy this right and may enter 
the airspace above the territorial sea only with 
the consent of the coastal state. 

The right of innocent passage through straits 
which are used for international navigation be- 
tween two parts of the high seas became an ac- 
cepted principle of international law following 
the decision of the International Court of Justice 
in the Corfu Channel case. This right may not 
be suspended in time of peace so long as the 
passage is innocent. 

In its draft article relating to straits, the In- 
ternational Law Commission proposed that the 
rule should apply only if the strait was “nor- 
mally” used for international navigation. How- 
ever, the conference was unwilling to adapt 
“extent of use” as a criterion to be applied in 
determining the applicability of the rule. Thus 
this proposed condition was rejected. But the 
Conference did accept a significant modification 
of the rule. The Article as adapted provides 
that there shall be no suspension of innocent 
passage through straits used for international 
navigation between two parts of the high seas or 
between one part of the high seas and the terri- 
torial sea of a foreign state. By extending the 
right to straits connecting the high seas and a 
territorial sea, the Convention liberalized the 
rule in the direction of freedom of the seas. 

In defining what is “innocent passage” the 
Convention article departed from the text of the 
International Law Commission draft which pro- 
vided that “Passage is innocent so long as a ship 
does not use the territorial sea for committing 
any acts prejudicial to the security of the coastal 
state* *.” In lieu thereof the Conference 


adopted the following definition: “Passage is 
innocent so long as it is not prejudicial to the 
peace, good order or security of the coastal 
state.” 

In placing emphasis on passage, as such, and 
not on the acts committed during passage the 
provision has broadened the rights of the coastal 
state and would seem to allow it to interfere with 
passage on such grounds as nature of the cargo 
or its ultimate destination. 


THE DRAFT ARTICLE prepared by the In- 
ternational Law Commission relating to the 
passage of warships through the territorial sea 
would have authorized the coastal state to make 
such passage subject to either previous “author- 
ization” or “notification.” This became a con- 
troversial issue with the Western powers 
objecting to either notification or authorization 
claiming that warships should enjoy the same 
right of innocent passage as merchant ships. In 
the final voting the requirement of authoriza- 
tion was eliminated, and the proposed article 
(modified so as to provide for notification only) 
failed to receive the required two-thirds major- 
ity. Thus the general provision of the Conven- 
tion relating to innocent passage which provides 
that “ships of all states * * * shall enjoy the 
right of innocent passage” applies to warships 
as well as merchant ships. While warships by 
reason of their special status enjoy immunity 
from the jurisdiction of the coastal state they 
must comply with the regulations of the coastal 
state in regard to passage and failing compli- 
ance may be required to leave the territorial sea. 
Submarines must navigate on the surface and 
show their flag. 

It is a rule of customary international law 
that a coastal state may exercise limited juris- 
diction in an area of the high seas contiguous 
to its coast for special purposes such as customs, 
sanitation and fiscalcontrol. The United States 
was one of the first to claim this right and as 
early as 1790 Congress enacted laws providing 
for the enforcement of customs regulations 
within a zone extending 12 miles from the coast. 
In considering this principle the Conference 
deemed it desirable to additionally authorize the 
coastal state to prevent infringement of its im- 
migration laws within such a zone. 

Thus the article as adopted by the Conference 
provides that within a zone of the high seas 
contiguous to the territorial sea measured from 
the base line from which the territorial sea is 
measured, and not extending beyond 12 miles 
from the base line, a coastal state may exercise 
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the control necessary to (1) prevent infringe- 
ment of its customs, fiscal, immigration and 
sanitary regulations within its territory or ter- 
ritorial sea, and (2) punish infringement of any 
of these regulations committed within its terri- 
tory or territorial sea. 

Although the right to punish violations as 
conferred in the foregoing article is restricted 
to those offenses occurring in the territory or 
territorial sea of the coastal state, the article on 
hot pursuit in the Convention on the High Seas 
authorizes hot pursuit to commence in the con- 
tiguous zone outside of the territorial sea if 
there has been a violation of the rights for the 
protection of which the zone was established. 

These two provisions would not appear to be 
completely coextensive and the need for further 
clarification of the rights of the coastal state 
to enforce its regulatory authority in the zone 
is indicated. 

It is important to note that the right to exer- 
cise limited jurisdiction in a contiguous zone 
of the high seas does not confer rights of sov- 
ereignty. The sea areas involved and the air 
space above retain their character as high seas. 


CONVENTION ON THE HIGH SEAS * 


THE HIGH SEAS comprise all parts of the 
sea except the territorial seas and internal 
waters. Freedom of the high seas is the basic 
principle of the law of the sea. It has been en- 
joyed by the world community since the 17th 
century and not a dissenting vote was cast 
against it at Geneva. The right comprises inter 
alia for both the coastal and the noncoastal 
state: freedom of navigation, freedom of fish- 
ing, freedom to lay submarine cables and pipe 
lines, and freedom to fly over the high seas. 

These freedoms, as stated in Article 2 of the 
convention “and others which are recognized by 
the general principles of international law, shall 
be exercised by all states with reasonable regard 
to the interests of other states in their exercise 
of the freedom of the high seas.” In the com- 
mentary submitted by the International Law 
Commission, whose draft articles on freedom 
of the seas was adopted without substantive 
change, it is stated that the Commission has 
merely specified four of the main freedoms and 
was fully aware that there were other freedoms, 
as for example, the right to undertake scientific 
research on the high seas. Still another free- 
dom of importance is the right to conduct mili- 
tary exercise on or over the high seas. 
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In order that these freedoms may be exercised | 
in a manner compatible with the interests of the [ 
world community some regulation is required. [ 
This convention undertakes to bring together | 
the rules long practiced relating to the respon- f 











sibilities of states and their nationals in the use | 


of the high seas. 


Every state, coastal or land-locked, has the 
right to sail ships under its flag on the high seas, 


and fix the conditions under which it will grant f 
nationality to ships, and the right to fly its flag. F 
Article 5 of the convention places upon a state fF 
the responsibility of exercising broad jurisdic- [ 
tion and control over ships flying its flag, and fF 
adopts the principle that there “must exist a > 
genuine link between the ship and the state.” > 
This provision followed the recommendation of f 
the International Law Commission, though ad- f 
mittedly the term “genuine link” is vague, has > 
never been adequately defined, and consequently 


defies uniform application. 


This article as originally drafted by the Inter- 
national Law Commission would have author- > 


ized other states to determine whether there was 
a “genuine link” between a ship and the flag 


state for purposes of recognition of the national f 


character of the ship. A number of states ques- 


tioned the propriety of granting such broad au- | 


thority on the grounds that it was contradictory 
to the basic right of a state to determine the cir- 
cumstances under which it would grant a ship 
the right to fly its flag, and furthermore, it could 
result in international incidents should other 
states fail to recognize a ship’s national char- 
acter thereby assimilating it to a stateless ship. 
This provision was not adopted. 

Recognizing that a state exercises exclusive 
jurisdiction over a ship flying its flag on the high 
seas, the convention calls upon all states to enact 
laws and regulations or take measures to insure 
safety at sea; and to require a master of a ship 
if he can do so without endangering his ship, 
crew or passengers, to render assistance to per- 
sons found at sea in danger of being lost, to 
proceed “with all possible speed” to rescue per- 
sons in distress, and to render assistance after 
a collision.‘ 


IN THE FIELD of pollution of the high seas 
the Convention treated separately the discharge 
of oil, the dumping of atomic waste, and pollu- 

(Continued on page 26) 





4. Article 23 of this Convention concerns the important right of 
Hot Pursuit. Since this topic is generally covered in another 
article in this issue of the JAG Journal, Article 23 will not be 
further discussed here except to say that it codifies this rule as 
generally recognized in international law. . 
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U.S. NAVY SHIPS IN 


FOREIGN PORTS 


By 


CAPT WILLIAM G. NEESE, U.S. NAVY* 


OBILITY AND FLEXIBILITY—these 
words describe naval striking power. To- 


At sea and in foreign port, ships and 


To assure its ability, our fleets are con- 


When Navy ships and Navy men arrive in 
foreign port, they represent more than their 
country’s strength. They represent their coun- 
try too! By a display of good will, understand- 


_ ing, mutual trust and respect, the foreign visit 


by the individual Navy man can lay a founda- 
tion of friendship upon which foreigners will 
build their impressions of America. Navy men 


| thus become ambassadors of good will while 


ashore. The impressions they make can make 
America better understood. Speaking in New 
Orleans on this subject President Eisenhower 
said: 
I think almost any American traveling abroad these 
days experiences occasionally a sense of shock when 
he hears an opinion about Americans in general that 
seems to that American visitor to be so far from the 
truth. 
He finds Americans considered immature diplomati- 
cally, impulsive, too proud of their strength, ready to 
fight, wanting war. He is shocked. 
He is considered rude. Even his deportment is not 
admired because of unfortunate incidents on the part 
of individuals. 
Those friendships of which I speak, my friends, are 
so vital to us that no American, no matter how exalted 
or how lowly may be his station, can afford to ignore 
them. 
Each of us, whether bearing a commission from his 
Government or traveling by himself for pleasure or for 





*Captain William G. Neese, U.S. Navy, is presently assigned as the 
Director of the International Law Division, Office of the Judge Ad- 
vocate General. Captain Neese received his AB from Union 
College in 1934 and his LLB from the Brooklyn Law School in 
1941, He is a member of the Bar of the State of New York, the 


Supreme Court of the United States, the American Society of Inter- 
national Law and of the American Bar Association. 


business, is a representative of the United States of 
America. 

And he must try to portray America as he believes 
it in his heart to be—a peace-loving Nation, living in 
the fear of God, but in the fear of God only, and trying 
to be partners with our friends. 


This address marked the beginning of the 
well known People to People Program. All rec- 
ognize, of course, that the Navy has a key role 
to play in this Program and that one of the most 
important characteristics of this role is the of- 
ficial courtesies and relationships established 
by our ships when they visit foreign ports. 
These have, therefore, become predominantly 
important today. 

There is a truism which may be drawn from 
the field of individual relations and applied in 
the field of international law—that a well- 
mannered law abiding person is always accept- 
able in polite society. So also is an international 
law abiding nation acceptable in the interna- 
tional community. <A friendly, well-behaved 
person who by his manners and actions, makes a 
good impression is more likely to be invited to 
return, thanisa boor! The U.S. needs to main- 
tain friendly, respect engendering relations with 
the other members of the international com- 
munity. A most fruitful method of promoting 
such relations is the strict observance of the 
rules of international law by the commanding 
officers, the officers and crew of Navy ships with- 
out sacrificing the dignity of the United States 
or the ship. A sound knowledge and under- 
standing of the rules of international law on the 
part of officers places them in a position to de- 
mand the rights, privileges and respect due the 
United States of America and its duly author- 
ized representative, the Navy ship. It also 
apprises them of the “internationally social” 
amenities and obligations which the U.S. must 
observe to win and to keep the respect and 
friendship of other nations. 


THE RITUAL WHICH must be followed before 
a U.S. Navy ship makes a visit to a foreign port 
is worthy of consideration. The consent of the 
foreign country to be visited must be obtained 
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through diplomatic channels. Such visits may 
be classed as either courtesy visits or operational 
visits. In either case clearance must be obtained 
inadvance. Incases of operational visits, where 
the U.S. has agreements for such visits, the 
Naval Attache at the U.S. Embassy in the host 
country carries out the requirements for clear- 
ance on an informal basis. Although the con- 
cept that all ships are considered to be a “piece 
of the territory” of the sovereign whose flag it 
flies has long been rejected by the international 
community, it is still accepted and applied to 
warships and other “public ships” which are 
engaged solely in the service of the sovereign. 
Warships and “public ships” as above described 
are granted certain immunities, which are not 
enjoyed by commercial ships. Warships and 
“public ships” enjoy immunity from payment of 
fees such as harbor dues, taxes for sick mari- 
ners, wharfage fees, anchorage fees. Charges 
for services rendered such as the furnishing of 
fresh water, electricity, garbage collection, 
stevedoring and the like are accepted as due and 
payable. It goes almost without saying that 
charges for fuel and supplies furnished are ap- 
propriate and payable. Warships and “public 
ships” are bound to respect the laws and regula- 
tions of the host government when within its 
territorial waters. An example of such laws 
and regulations are the criminal laws and the 
sanitation and health regulations. 

A warship is immune from boarding by the 
host government and generally enjoys an im- 
munity similar to that of a diplomat. In effect 
a warship is a quasi-diplomatic representative of 
its own government. When a state permits a 
foreign warship to enter its ports the grant of 
permission implies a further grant of immuni- 
ties from the territorial sovereignty of the host 
nation. The visiting U.S. Navy ship is not sub- 
ject to any interference whatsoever by the 
authorities of the host government. Police 
authorities may board U.S. warships only with 
permission of the Commanding Officer. The 
Commanding Officer should never permit for- 
eign authorities to search his ship, or to remove 
any person under his command. Article 0730 
of Navy Regulations provides as follows: 


The commanding officer shall not permit his command 
to be searched by any person representing a foreign 
state nor permit any of the personnel under his com- 
mand to be removed from the command by such person, 
so long as he has the power to resist. 


MSTS ships, although public ships, may not 
qualify for all of the privileges and immunities 
of a combatant warship. While these ships are 
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usually accorded immunity from port charges, 
as a general rule they may not enjoy the im- 
munity from boarding by foreign officials while 
in the foreign port. The immunities obtained 
grow out of reciprocity of immunities extened 
between the United States and the foreign state 
concerned. In some cases there are specific 
agreements to provide for the exchange of im- 
munities and privileges. 


RIGHTS AND PRIVILEGES carry with them 
certain obligations. This is true of U.S. Navy 
ships visiting foreign ports as it is of individ- 
uals. The first obligation is to render honors 
to the host government, pursuant to previous 
arrangements made through the Embassy. 
Again, Navy Regulations sets the guidelines in 
Articles 2117 through 2128. The next obliga- 
tion to arise is that of observance of speed and 
traffic controls within the harbor, and regula- 
tions concerning garbage disposal, health and 
quarantine restriction. Failure to observe the 
laws and regulations of the host nation would 
result in an international incident leading to 
diplomatic protests and even an order to leave 
the territorial waters. The third obligation is 
that of the conduct of personnel on liberty par- 
ties and the establishment of Shore Patrol. It 
is with the latter of these obligations that most 
of the problems develop. 

Officers and crew while on board ship are 
immune from jurisdiction of the local govern- 
ment. This is also true when officers and crew 
are ashore on official business. However, when 
they go ashore on liberty, they are subject to the 
jurisdiction of the foreign sovereign for any 
infractions of the law, whether criminal or civil 
in the nature. 

Many of the problems born of liberty party 
activities can be prevented by the exercise of 
two measures. The first is a thorough educa- 
tion of both officers and crew in their responsi- 
bility for observance of local law and custom, 
responsibility for upholding the honor and dig- 
nity of the United States by their good deport- 
ment and the fact that once ashore they are 
subject to arrest, trial and imprisonment by lo- 
cal authorities for offenses they commit. The 
second is by the establishment of a rigid Shore 
Patrol system with the consent of the local au- 
thorities and with their cooperation. The local 
police are equally interested in maintaining law 
and order, hence cooperation is usually very 
easily arranged. Properly policed bars; dance 

(Continued on page 25) 
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THE NUCLEAR SHIP 


IN THE 
INTERNATIONAL COMMUNITY 


By 


CDR WILLIAM H. THORNTON, U.S. NAVY* 


nations is the creation of time and cus- 
tom.”? This was obviously written before 
modern discovery and invention had so tele- 
scoped time as to make necessary the application 
of artificial stimuli to keep custom in step. The 
harnessing of the atom and recent developments 
in space exploration vividly illustrate the ever 
accelerating tempo which modern science is set- 
ting and with which the laws which govern 
man’s relationships in the international com- 
munity must keep pace if chaos is to be avoided. 
Recent developments in maritime law also pre- 
sent a striking case in point. During the past 
century this venerable branch of the law of na- 
tions has weathered successfully the transition 
from sail to steam only to be confronted with a 
new and greater challenge—the legal problems 
implicit in the operation of the nuclear-powered 
ship. 

It is well known that our Navy has nu- 
clear submarines in operation and other nuclear 
ships, including the new carrier USS ENTER- 
PRISE, under construction. The first Amer- 
ican nuclear merchantman, NS SAVANNAH, 
will be at sea this year. The Russian ice- 
breaker LENINGRAD is already in service and 
other nuclear prototypes are being planned at 
home and abroad. Will these ships be welcome 
in the ports of the world or will they, like the 
fabled “Flying Dutchman’, be destined to sail 
the high seas until the day of judgment, barred 
from entering port? The answer will depend 
to a great extent upon international public ac- 
ceptance of the nuclear ship. Such acceptance 


genes TO GROTIUS “the law of 





*Commander William H. Thornton, U.S. Navy, is Head of the Nu- 
clear Propulsion Branch, Admiralty Division, Office of the Judge 
Advocate General and Recorder for the Navy International Rules 
of the Road Committee for the 1960 Safety of Life at Sea Confer- 
ence. He received his BS in Economics from the Wharton School 
of the University of Pennsylvania in 1940 and his LLB from the 
Law School in 1943. He served formerly as Special Attorney, Ad- 
miralty and Shipping Section, U.S. Department of Justice at San 
Francisco and in various Navy billets in the field. He is a member 
of the Bar of the Supreme Court of the United States, the New 
York Bar and the California Bar. 

1. De Jure Belli Ac Pacis (1625). 
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will be based, in the last analysis, upon a convic- 
tion that nuclear ships are not only essential to 
national security and beneficial to foreign trade 
but, also, upon assurances that they are reason- 
ably safe and that their operators are financially 
responsible. There is no need to belabor the 
importance of nuclear warships to national se- 
curity. ~ Whether the nuclear merchantman will 
prove economically practical remains to be seen. 

The worth of the nuclear ship as a cargo car- 
rier can only be established by operating proto- 
types in international commerce, a proposal 
bound to open a Pandora’s Box of controversy 
culminating in the same inevitable question—is 
the nuclear ship reasonably safe and, if so, who 
would bear the financial burden in the event of 
that remotest of contingencies—a nuclear acci- 
dent? 


WiIrTHouT DOUBT THE scientists, engineers 
and shipbuilders responsible for the develop- 
ment of the nuclear-powered ship have set up 
criteria and built in safeguards which make the 
occurrence of a nuclear accident most improb- 
able; however, as Professor Seavey has so aptly 
expressed it: “Scientists may decry the exist- 
ence of substantial risk, but scientific appraisal 
is not the test by which the fears of the untu- 
tored can be judged.”? If nuclear merchant 
ships are to be encouraged and given free ac- 
cess to the seaports of the world, the scientific 
assurances which now exist must be backed up 
by some uniform system of compensation for the 
benefit of those who might suffer personal in- 
jury or property damage in the event of accident. 
It would be patently impractical for nations to 
attempt to devise such a system on a unilateral 
or bi-lateral basis. What is urgently needed is 
multi-lateral international agreement on the 
liability of operators of nuclear-powered ships. 
It appears that such agreement could best be 
effectuated by a diplomatic conference leading 





2. Seavey, Torts and Atoms, 46 Calif. L.R. (1958). 
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to the adoption of an International Convention 
on Nuclear Ship Liability, an artificial stimulus, 
so to speak, which would bring “custom” in this 
new and controversial area of international law 
in tune with the times, thereby assuring immedi- 
ate world-wide acceptance of the nuclear-pow- 
ered ship. 

Before discussing the proposals which have 
already been advanced, it might be well to ex- 
amine briefly the principles of liability involved. 
Torts writers who have turned their attention 
to the question of liability for unintended harm 
to persons or property resulting from escape 
into the atmosphere or seas of the products of 
nuclear fission, are generally in agreement that 
the principle of “strict liability” will probably 
apply to the operator of a nuclear reactor. This 
conclusion is based upon the rationale that the 
operation of a nuclear reactor is an extra- 
hazardous activity within the rule of Rylands v. 
Fletcher In that early English case, well 
known to law students, defendant’s reservoir 
broke through plaintiff’s coal mine. No negli- 
gence, trespass, nuisance or any other recognized 
basis of recovery could be found. Nevertheless, 
it was held that a person who for his own pur- 
poses brings upon his land and collects there any 
substance likely to do mischief if it escapes, 
keeps it at his peril and is liable for any subse- 
quent damage even though entirely without his 
fault. The Restatement of Torts has adopted a 
similar doctrine applicable to situations involv- 
ing the use of explosives or poisons or the collec- 
tion of large quantities of explosives, water or 
gas which create a risk, however slight, of 
danger approaching holocaust proportions.* 

Assuming, arguendo, that the principle of 
strict liability should be applied to nuclear re- 
actors generally, there are certain fundamental 
differences between the problems presented in 
the operation of a land based reactor and a nu- 
clear ship which require examination. The 
land based reactor can be constructed in a 
sparsely populated area where the radiation 
hazard is to some extent calculable and control- 
lable. The nuclear man-of-war or merchant- 
man, on the other hand, must of necessity sail 
the seas of the world and enter harbors in heav- 
ily populated areas if she is to accomplish her 
mission or earn her freight. Furthermore, 
whether underway or at anchor, the nuclear ship 
continuously runs the risk of collision, an oc- 
currence which may eventuate solely because of 
the negligence of those in charge of the colliding 
ship. Insucha situation, it would seem absurd 








3. 3 H.L. 330 (1868). 
4. Restatement of Torts, Sections 519 and 520. 
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maritime law and hold the “offending” ship 
solely at fault and wholly responsible, not only 
for physical damage to the nuclear ship but, 
also, for personal injuries or property damage 
to third persons resulting from escape into the 
atmosphere or waters of radioactive particles, 
the proximate result of the collision. The prob- 
lem comes into even sharper focus if one as- 
sumes that the “offending” ship is an antiquated 
tramp, and owned by a “one ship” corporation 
which petitions to limit its liability to the value 
of the ship and her pending freight. 


Iv IS APPARENT from the foregoing that the 
practical problems involved in the operation of 
the nuclear ship are unique. So, also, are the 
legal problems, principally because the land- 
based reactor operator is not encumbered by 
such well established legal concepts as liability 
in rem, mutual fault, limitation of liability and 
general average which exist under maritime 
law. For these reasons, it would appear pru- 
dent to consider nuclear ship liability as a spe- 
cial problem for resolution by the world’s 
seafaring fraternity, including the Admiralty 
Bar, shipping interests and underwriters within 
the framework of existing maritime law 
implemented, as necessary, by international 
convention. 

Preliminary steps toward such a convention 
have already been taken. The United States 
Committees for the Revision of the Interna- 
tional Convention for Safety of Life at Sea will 
send to London, in the Spring of 1960, proposals 
which would go far toward assuring early 
international acceptance of nuclear-powered 
ships. In essence, these proposals provide that 
a complete safety evaluation report would be 
drawn up for each nuclear ship constructed, 
such report to be approved by the licensing Gov- 
ernment. This report would be made available 
to the Government of every country which the 
nuclear ship proposes to visit (the nuclear ship 
would not call at any port unless acceptance is 
indicated). Finally, the nuclear ship would be 
subject to “control in the ports and before enter- 
ing the ports of other contracting Governments 
to determine that all safety requirements are 
being maintained.” Men-of-war and troop- 
ships would be exempt from the inspection pro- 
visions. The host State could presumably rely 
upon the integrity of the Government whose 
flag the visiting warships flies for assurances 
that comparable safety standards are being 
maintained in naval ships. 
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In furtherance of the International Conven- 


» tion approach, the Comité Maritime Interna- 


tional,>5 met in subcommittee at Antwerp, 


' Belgium, in June of 1959 for the purpose of 


framing a proposed draft convention relating 


' to the liability of operators of nuclear ships. 
_ The American admiralty bar was represented 
' at the Antwerp meeting by delegates from the 
_ Maritime Law Association of the United States. 
' The proposed draft convention was then sub- 


mitted to the plenary session of the Comité 


' which met at Rijeka, Yugoslavia, in September 


of 1959 where it was approved and adopted with 
only minor changes. In the course of these 
meetings there existed a surprising unanimity 
of opinion with respect to the question of strict 
liability notwithstanding the differences be- 
tween the Anglo-Saxon and Continental systems 
of law. It was found that many of the Civil 
Codes of the Continental Countries apply the 
principle of strict liability in appropriate cir- 
cumstances, and that the holding of a person 
responsible for the presence upon the seas of a 
potentially dangerous thing (a marine nuclear 
reactor) would be by no means a novel ocr revo- 
lutionary concept. 


ACCORDINGLY, THE COMITE’s draft con- 
vention accepts the proposition that the operator 
of a nuclear ship should be held absolutely and 
solely liable for nuclear damage, including in- 
juries, upon proof that the cause was a nuclear 
incident involving the fuel of the nuclear ship or 
radioactive waste products produced in the ship. 
Exception would be made in cases of nuclear 
damage “due to war, hostilities, civil war or 
insurrection.” It will be noted that, by this pro- 
posal, liability would not only be absolute, but 
also sole. It was the conclusion of the Comité 
that the interests of the victims of a possible 
marine nuclear accident would be served best by 
coalescing their rights to compensation upon 
one party. This suggestion would obviate a 
multiplicity of actions, some of which might 
require proof of negligence and, at the same 
time, tend to eliminate many knotty jurisdic- 
tional problems. Another consideration was the 
desire to protect non-nuclear ship operators 
from potentially high liability for nuclear dam- 
age even in instances where such nuclear dam- 
age would arise from the negligence of those in 
charge of the non-nuclear ship. If the rule were 
otherwise, non-nuclear ship operators would be 
obliged to carry extended insurance covering 





5. An international organization of maritime law associations 
founded in 1896 to “further by conferences, publications and 
other werks, the unification of maritime law.” 





this new risk upon the seas. The result would 
be a considerable burden in increased marine 
insurance premiums with no particular benefit 
inuring to the non-nuclear ship operator as 
quid proquo. Two exceptions would be made to 
the sole liability principle. In cases where the 
nuclear damage is the result of the act or omis- 
sion of another, done with the intent to cause 
such damage, the operator of the nuclear ship 
would have a right of recourse against the 
wrongdoer. The other exception would apply 
where a right of indemnity is expressly provided 
by contract. 

After considerable debate it was agreed that, 
as a concomitant of the above principle, the op- 
erator of a non-nuclear ship should be entitled to 
recover from the nuclear ship operator for nu- 
clear damage suffered by the non-nuclear ship 
even in instances where such damage was caused 
by the negligence of the non-nuclear ship. At 
first impression, the proposition that a tort- 
feasor should not be allowed to profit by his own 
wrong would seem attractive. If a negligent 
non-nuclear ship operator were barred from re- 
covery in such a situation, however, the same 
principle might obtain in certain cases of damage 
to shoreside installations. For example, if a har- 
bormaster or pier superintendent were to give 
negligent instructions to a nuclear ship during 
docking operations, the port authority might con- 
ceivably be barred from recovery for resultant 
damage to the port or its installations. It was 
agreed that to provide otherwise would open up 
a vista of uncompensated nuclear damage which 
would probably not be tolerated by public 
opinion. 

As a second major proposition, the draft con- 
vention provides that the liability of the oper- 
ator of a nuclear ship should have some maximum 
limitation as to both time and amount. The time 
limitation presently proposed is ten years from 
the date of the nuclear incident. Inasmuch as 
the actual explosion of the fuel element of a 
marine reactor is considered virtually impossible, 
the only conceivable cause of nuclear damage 
would be the escape of radioactive particles due 
to one of the following: 

(a) Improper management of the reactor 

(b) Collision 

(c) Stranding or sinking (with the reactor or its 

containment vessel breaking up, possibly years 
after the accident). 


l¥ THE LIABILITY of the operator were to 
continue for ten years from the date at which the 
reactor commenced to emit radiation (as in (c) 
above) the total period of liability would far ex- 
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ceed ten years from the date of the accident. It 
was, therefore, proposed that the limitation 
period should run for ten years from the date 
of “loss or abandonment” with a further pro- 
vision that “each Contracting State may estab- 
lish a period of not less than two years for the 
extinction of the right from the date of which 
the individual or the person suffering damage has 
knowledge or from the date when he reasonably 
ought to have known of the damage, provided 
that the said period of ten years shall not be ex- 
ceeded.” This would allow each Contracting 
State considerable latitude in establishing its own 
limitation period. 

The question of the maximum amount of li- 
ability was left open in the draft convention. 
The Comité was of the unanimous opinion that, 
if absolute and exclusive liability is to attach to 
the operator of a nuclear ship, such liability must 
have some maximum limitation. It was agreed 
further that the limit must be high enough so 
as to make nuclear ships acceptable in all the 
ports of the world. Maximum suggested limits 
of liability ranged from $100,000,000 to $500,- 
000,000 (the latter is the aggregate amount 
presently available in the event of a nuclear inci- 
dent involving NS SAVANNAH as provided by 
1958 amendment to the Price-Anderson Act.)*® 
The nuclear ship operator would be required to 
obtain the maximum amount of insurance cov- 
erage available in the commercial market (cur- 
rently estimated at about $30,000,000) or estab- 
lish equivalent financial security in the case of 
a self-insurer. This insurance fund would then 
be supplemented to the upper limit of liability 
by indemnity to be provided by the licensing 
State. 

The foregoing are the basic principles of the 
draft convention proposed by the Comité. There 
are, of course, other minor recommendations of 
no less importance. For example, the draft pro- 
vides that in cases where damage is caused or 
contributed to by a nuclear incident and by other 
(non-nuclear) causes which are not reasonably 
separable, all damage shall be deemed to have 
been caused exclusively by the nuclear incident 
and, in cases where two or more nuclear inci- 
dents are involved and the damage is not rea- 
sonably separable, the operators of the nuclear 
ships concerned would be jointly and severally 
liable. 


6. 71 Stat. 576; 72 Stat. 525. 
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THE DRAFT CONVENTION also provides 
that actions for compensation shall be brought, 
at the option of the claimant, either in the courts 
of the State which licenses the nuclear ship or 
in the courts of the State where the accident 
occurred. In the latter case, final judgments 
would become enforceable in the courts of 
the licensing State as soon as “the requirements 
of the law of the licensing State have been com- 
plied with” (vis jurisdiction, notice, opportunity 
to be heard). When these requirements are met, 
the merits of the case would not thereafter be the 
subject of further proceedings. These jurisdic- 
tional provisions were included to meet obvious 
Constitutional objections in certain countries, 
the United States in particular. 

Whether or not nuclear warships and troop- 
ships would be included in the convention raises 
a major issue. In Article I of the draft, a nu- 
clear ship is defined as “any ship equipped for 
the utilization of nuclear fuel.” The Comité has 
also, with good foresight, appended to the con- 
vention a recommendation that nothing in the 
draft is intended to authorize or require inspec- 
tion of military ships or auxiliaries nor create 
the right to attach such ships. The door is thus 
left open. 


| N CONCLUSION, UPON careful examination 
of the Comité’s draft convention, the funda- 
mental differences between the legal and prac- 
tical problems implicit in the operation of the 
nuclear ship vis-a-vis the land-based reactor be- 
come clear. The inclusion of nuclear ships in an 
international agreement designed basically to 
provide for the liability of land-based reactors 
would be an oversimplification of a somewhat 
esoteric problem complicated further by existing 
admiralty law and marine insurance principles. 
What is needed, and urgently, is a multi-lateral 
international agreement devoted exclusively to 
the liability of nuclear powered ships. The 
spadework has already been done by the Comité 
Maritime International which has managed to 
produce a draft convention which reflects a 
surprisingly realistic and forward-looking ap- 
proach. In the field of international maritime 
law, time is now waiting for “custom” to catch 
up. This can be accomplished most expedi- 
tiously by early international agreement. The 
future of the nuclear ship hangs in the balance. 
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THE “CONNALLY RESERVATION” 
AND THE WORLD COURT 


A Proposal 


By PROFESSOR STANLEY D. METZGER* 


N MARCH 1959, Senator Humphrey intro- 

duced Senate Resolution 94, to repeal the 
“Connally Amendment” to the United States’ 
acceptance of the compulsory jurisdiction of the 
International Court of Justice. This “Amend- 
ment” required the United States to reserve the 
right to refuse to litigate disputes in the World 
Court “with regard to matters which are essen- 
tially within the domestic jurisdiction of the 
United States of America as determined by 
the United States of America.” Repeal of 
the Amendment would eliminate the foregoing 
italicized words and thus the “self-judging” 
limitation of the United States’ declaration of 
acceptance of compulsory jurisdiction. 

This change would thus enable the World 
Court to decide whether it had jurisdiction in 
the event the United States considered that a 
dispute involved a matter “essentially within its 
domestic jurisdiction” and the plaintiff litigant 
country argued contrarily, in accordance with 
the mandate of Article 36(6) of the Court’s 
statute. In short, the United States might, 
after repeal, be forced to litigate its position in 
a dispute which it considered to be essentially 
within its domestic jurisdiction but which was 
not so considered by the Court. 

The “Humphrey Resolution” has received im- 
pressive support, including that of the President 
and Vice-President of the United States, the 
Secretary of State, the Attorney General, prom- 
inent newspapers such as the New York Times 
and the Washington Post, a wide group of law 
professors and publicists and the American Bar 
Association.” 





1. Article 36(6) of the Court’s statute reads: “In the event of a 
dispute as to whether the Court has jurisdiction, the matter shall 
be settled by the decision of the Court.” 

2. The “Report on the Self-Judging Aspect of the United States’ 
Domestic Jurisdiction Reservation with Respect to the Interna- 
tional Court of Justice”, August 1959, prepared by the Section 
of International and Comparative Law of the American Bar Asso- 
ciation, recommended elimination of the “‘self-judging” lang 





This support for repeal of the “self-judging” 
phrase has marshalled a number of arguments: 


A It is logically offensive to right-thinking men that 
a nation, any more than a man, should be the judge in 
its own case.’ 


B_ Any country which is brought before the Court by 
the United States (acting as plaintiff) can invoke the 
“self-judging” domestic reservation against the United 
States because of the reciprocal nature of consent to 
the Court’s jurisdiction (Article 36(2)). This means 
that the United States has, by its own reservation, sub- 
stantially curtailed its ability to secure adjudications of 
its rights in relation to other countries in circumstances 
where the United States by virtue of its large overseas 
financial and other interests would benefit from an 
enlarged scope of untramelled access to the Court. 


C Because of imitation by other countries of the “self- 
judging” reservation, even those countries which have 
accepted the Court’s compulsory jurisdiction (less than 
half of the present United Nations membership) have 
done so in a manner which, potentially at least, can 
result in a serious limitation of the effective iurisdiction 
of the Court. Such a situation makes protestations re- 
garding United States concern for the “rule of law” 
sound peculiarly hollow. 


This then is the framework of the argument for 
repeal. Of course it is no catalog of reasons. 
But, what about the opponents of repeal? Their 
arguments have not been as widely heard in 
recent years, but they probably remain what 
they were in 1946 when the Connally Amend- 
ment was adopted. Briefly, they were: 


A It is unclear how the Court would decide a close 
question as to whether a dispute involved a matter 
“essentially” within the domestic jurisdiction of the 
United States. This is especially true “in view of the 
dependence of the meaning of ‘domestic’ on the develop- 
ment of international law, and, in turn, the uncertainty 
of international law” on many questions. Consider for 





The ABA so resolved. References to this Report, which ably and 
fairly summarizes the arguments on both sides of the issue, will 
be made herein to “ABA Report, p. —.” 





3. This and the succeeding paragraph are based upon the ABA 
Report, pp. 54-57. An extensive bibliography appears at pp. 
66-73. 
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example immigration and the treatment of racial or 
religious problems.‘ 


B It is desirable to safeguard the vital interests of the 
United States in order to prevent erosion of those in- 
terests in the very process as well as in the possible 
results of litigation. Since it is not possible to define 
and catalog such interests in advance and in vacuo, a 
“veto” power is thus necessary not only to prevent vital 
political and economic disputes from being regarded 
and decide as “legal disputes”, but also to enable the 
United States unilaterally to refuse to litigate a “legal” 
dispute regarding a matter clearly governed by treaty, 
and therefore clearly not a matter of domestic jurisdic- 
tion, where vital interests are considered to be involved. 
C Consequently, runs the argument of opponents of 
repeal, not to reserve the right to refuse to permit a 
court of “uncertain quality” and perhaps subject to 
political pressures to decide whether a dispute involv- 
ing a matter essentially within domestic jurisdiction 
is too risky a business for the United States. 


Despite the impressive array of proponents of 
repeal and their arguments, a straight-out re- 
peal is not now probable. Until there is suffi- 
cient assurance that repeal will not in some 
unforecastable ways place the nation’s “vital in- 
terests” in jeopardy, straight out repeal will re- 
main improbable. Such assurances, moreover, 
will probably not be, and indeed in all cases 
cannot be forthcoming. 

An example of what some may consider a 
“vital interest” is the Panama Canal.5 There 
is little doubt that many types of disputes in- 
volving the Panama Canal would not be con- 





4. To the extent that a “domestic” matter, such as whether a 
person possesses the nationality of a particular nation, has been 
made the subject of international commitments, it is no longer 
wholly domestic for the purposes of Article 36(2) since the inter- 
pretation of such commitments falls squarely within Article 
36(2) (a) or (b) of the Court’s statute. See Nationality Decrees 
Issued in Tunis and Morocco, P.C.1.J., Advisory Opinion Feb. 7, 
1923, P.C.1.J. Ser. B, No. 4; I Hudson, World Court Reports 143. 
The control of entry and exit of persons to and from a nation’s 
jurisdiction is at present a domestic matter except to the extent 
it may have been “internationalized” as a result of international 
engagements made by the nation. The treatment of minority alien, 
racial or religious groups cannot now be said to remain wholly 
domestic in view of the actions of the United Nations directed 
against South Africa’s treatment of its Indian minority despite 
the vigorous contention that this was a matter falling within 
Article 2(7) of the Charter. Article 2(7) states that, “Nothing 
contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the 
domestic jurisdiction of any state ...”. South Africa’s treat- 
ment of Indians, “coloureds” and “natives” has an impact outside 
its borders which is relevant to the maintenance of international 
peace and security. 

The relations of the United States and Panama in respect of the 
Canal and the Zone are governed by a series of conventions and 
treaties, especially including: The Convention of 1930 (T.S. 431, 
33 Stat. 2234); the Convention of 1914 (T.S. 610, 38 Stat. 1900); 
the General Treaty of 1936 (T.S. 945, 53 Stat. pt. 3, 1807); and 
the Treaty of 1955 (T.LA.S. 3297). It would indeed be difficult 
to imagine a dispute between the two countries relating to the 
Canal or the Zone which did not involve in some way the interpre- 
tation or application of some provision of an international 
engagement. 
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sidered by any Court to be essentially within the 
domestic jurisdiction of the United States. The 
rights of the United States in and to the Zone 
are accorded by international treaties and 
clearly fall within the Court’s jurisdiction under 
Article 36(2) of the statute. Under the ezist- 
ing United States acceptance of compulsory 
jurisdiction, only by invoking the “self-judging” 
reservation (the Connally Amendment) could 
the United States escape litigation and the 
United States might indeed find difficulty in clas- 
sifying a Panama Canal dispute as “essentially 
within the domestic jurisdiction.” Clearly, if 
the Connally reservation were repealed, there 
could be litigation on this question and the 
United States could lose a particular lawsuit. 
Proponents of repeal freely admit as much but 
add that such is the price of any fully meaning- 
ful system of compulsory jurisdiction. The re- 
joinder that the “price”, depending as it does 
on a value judgment in the face of manifold un- 
certainties as to the nature and protection of 
“vital interests” in a rapidly changing world, 
may be too high and this ends any fruitful 
argument. 


THE FOREGOING DISCUSSION raises a 
more central question for neither the “Connally 
Reservation” or its contemplated repeal deals 
with the present interests of the United States 
in this subject. Repeal by itself does not take 
adequate account of the concern of some that 
“vital interests” of the United States may in 
uncertain ways be adversely affected by the liti- 
gation process. Retention of the self-judging 
domestic jurisdiction reservation does not ade- 
quately protect “vital interests” within its nar- 
row frame of reference. A domestic jurisdiction 
reservation does not appear sufficient to today 
protect our “vital interests” in light of the 
method by which these interests have been han- 
dled by the United States since 1946, and these 
circumstances which have produced this method 
and which have existed during most of the inter- 
vening period since 1946 will probably persist 
for some time to come. In addition to this short- 
coming, the domestic reservation also pulls 
within its ambit of “protection” matters which 
are not vital interests of the United States at 
all and which the United States has been and 
would be prepared in the future to see subjected 
to scrutiny by litigation. 





6. The Court’s jurisdiction regarding legal disputes, under the com- 
pulsory jurisdiction declarations pursuant to Art. 36(2) extends, 
inter alia, to “the interpretation of a treaty”, and to “any ques- 
tion of international law.” 
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It thus appears that it would be within the 
interest of the United States to exclude “vital 
interests” from the litigation process but to 
widen the court’s jurisdiction in other areas. 
This can best be met it is submitted by eliminat- 
ing the Connally Reservation and substituting in 
its place a non self-judging “national security 
reservation.” 

On July 10, 1959 the French Government filed 
a new submission to compulsory jurisdiction, 
which withdrew its self-judging domestic juris- 
diction reservation, and substituted for that res- 
ervation one which excepted from the French 
submission to compulsory jurisdiction, “disputes 
arising out of any war or international hostili- 
ties and disputes arising out of a crisis affecting 
the national security or out of any measure or 
action relating thereto.” * 

The French national security reservation ex- 
cepts from submission to compulsory jurisdic- 
tion any dispute arising out of any measure or 
action relating to the national security of 
France, whether involving “domestic” jurisdic- 
tion, or a treaty, or a non-treaty question of 
international law or any other matter which 
would bring the dispute within the ambit of 
Article 36 of the Court’s statute. It is thus far 
more protective of the “vital interests” of 
France than the former self-judging domestic 
jurisdiction reservation. The French recog- 
nized that it is politically almost impossible to 
assert the self-judging domestic jurisdiction 
reservation in a case which involves for example 
a question of interpretation of a treaty which 
is undeniably relevant to the case, or one in- 
volving Algeria, since the United Nations had 
often rejected the French view that Algeria-was 
a domestic French question. Under the 1959 
French declaration the International Court is 
without jurisdiction in such case if France in- 
vokes the security exception and there is a 
rational connection between the French action 
complained of and her security. 

The French 1959 security exception is non- 
self judging in terms. Does this make the 
French submission too risky? The World Court 
is an institution whose very existence as a dis- 
pute-settling mechanism depends upon con- 
sent—upon voluntary submissions to compul- 
sory jurisdiction which can be withdrawn at any 
time. It is not conceivable that the Court would 
second-guess a country which asserted with even 
a semblance of rationality that the dispute arose 
out of a measure or action relating to its na- 
tional security. 





7. Reprinted at ABA Report, p. 80 in translation. 


UsING THE FRENCH approach to the com- 
pulsory jurisdiction question, if it be assumed 
arguendo that a dispute would arise concerning 
the Canal Zone, it is clear that a national secu- 
rity reservation would be more protective in fact 
to our national interests of security than the 
Connally Reservation. This is because the 
United States simply could not, in realistic po- 
litical terms, face the world with an assertion 
that any question relating to the Zone involved 
a matter essentially within its domestic juris- 
diction. 

Indeed the Court, out of concern for its pre- 
carious position, can be expected to lean back- 
wards to avoid substituting its judgment on 
such a sensitive issue as national security for 
that of the country asserting it if even a color- 
able case were asserted as to the relationship 
between such securities and the dispute brought 
before the Court. The Court itself has stated 
that it would not examine motives or the “good 
faith” of actions of countries litigants before it.® 

A more legitimate criticism would appear to 
lie not in the area of riskiness, but rather on the 
ground that such a national security reservation 
is self-judging in effect if not in language, and 
thus would enable an even wider area of possi- 
ble disputes to be withheld effectively from the 
Court’s processes than does the present self- 
judging domestic jurisdiction reservation. 

How legitimate would this criticism be? Itis 
legitimate in a narrow sense—looking solely at 
compulsory jurisdiction to settle international 
legal disputes—but it fails utterly to relate this 
issue to the wider question of the respects in 
which it is inappropriate or appropriate to at- 
tempt to produce curtailments of a nation’s free- 
dom of action in an interdependent world, and 
of the most successful ways of doing it where 
it is appropriate. That is to say, it misses the 
main point in the successful development of 
sensible international relations and law. 

In each of the seventeen bilateral treaties of 
friendship, commerce and navigation, negoti- 
ated by the United States since the end of hos- 
tilities in World War II, there is a provision 
which reads: ® 


The present Treaty shall not preclude the application 





8. The Asylum Case, I.C.J. Reports, 1950, p. 266, 287; see also 
Advisory Opinion on Conditions of Admission of a State to Mem- 
bership in the United Nations, 1.C.J. Reports 1948, p. 57, 61. 

9. Art. XXI, Treaty of Friendship, Commerce and Navigation be- 
tween the United States and Japan, signed April 2, 1953, and 
entered into force Oct. 30, 1953, T.I.A.S. 3863. See U.S. Dept. 
of State Pub. No. 6565, Commercial Treaty Program of the United 
States (1958). 
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of measures: 

(d) necessary to fulfill the obligations of a Party for 
the maintenance or restoration of international peace 
and security, or necessary to protect its essential se- 
curity interests; (Italics added). 


These treaties contain another provision stating 
that any dispute concerning the interpretation 
or application of the treaty shall if other means 
of settlement are not agreed, be submitted to 
the International Court of Justice.° This pro- 
vision constitutes a “special” agreement be- 
tween the United States and each treaty partner 
to submit such disputes to the Court’s jurisdic- 
tion, within the meaning of Article 36(1) of the 
Court’s statute. Accordingly, this class of dis- 
putes between the respective treaty partners is 
subjected to the Court’s jurisdiction independ- 
ently, and apart from the limitations of their 
submissions to compulsory jurisdiction gen- 
erally, if any. What is the significance of these 
two provisions? 


In THE FIRST place, they represent a clear 
recognition that even with respect to relatively 
non-political matters such as exchange controls, 
protection of interest in trade-marks, patents, 
and other forms of property and the other com- 
mercial matters which are the heart of the 
Friendship, Commerce and Navigation treaty,” 
countries must have an overriding national se- 
curity exception to be invokable if they consider 
it necessary. This exception runs against every 
substantive obligation in the Treaty. Secondly, 
the wide scope of commercial matters on which 
the treaty contains international engagements 
indicates the unreality of the “domestic jurisdic- 
tion” conception in a rapidly contracting world. 
Thirdly, the exception is stated in non-self judg- 
ing terms with full confidence that the Court, 
if the exception is ever invoked, will honor it 
because a country will be able to assert a color- 
able connection between its action and its secu- 
rity. The expectation that countries will not 
hide behind the security exception when there 
is no legitimate security interest involved has 
not been disappointed. None ever has.” 





10. Art. XXIV (2), T.1.A.S. 3862. 

11. See Metzger, U.S. Commercial Treaties and Private Investment, 
19 Fed. Bar J. 367 (1959); Walker, Modern Treaties of Friend- 
ship, Commerce and Navigation, 42 Minn. L. Rev. 805 (1958). 

12. There has never been any international litigation under Article 
XXIV or comparable provisions of the commercial treaties. In 
the few cases in which it has been alleged that the United States 
has acted inconsistently with commitments in the commercial 
treaty, the United States has either disagreed on the basis of its 
interpretation of the particular provision involved, or has freely 
admitted the violation. See Department of State Press Release 
No. 339, June 20, 1956, in which The Legal Adviser, Herman 
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Lastly and most importantly, the very fact 


that a security exception is considered necessary f 


in a relatively non-political commercial treaty 
indicates a fortiori its desirability in a submis- 
sion to general adjudications in any field, includ- 
ing the most sensitive, by a Court whose juris- 
diction under the statute is limited only to 
“questions of international law” and whose de- 
cisions are binding upon members of the United 
Nations (Art. 94, U.N. Charter). Such ques- 


tions of law may be intertwined with large polit- f 


ical, military and economic matters and a de- 
cision on the legal question may have important 
and undesirable effects on the position of nations 
in these large matters. Just as war is too im- 
portant, according to Clemenceau, to leave to 
the generals, countries have regarded and will 
undoubtedly continue to regard many interna- 
tional matters as too vital to leave to lawyers. 

The Friendship Commerce, and Navigation 
Treaty security exception is not unique, having 
been duplicated in even wider terms. Thus, 
Article XXI of the General Agreement on 
Tariffs and Trade states that: 


Nothing in this Agreement shall be construed ... 
b) to prevent any contracting party from taking 
any action which it considers necessary for the pro- 
tection of its essential security interests, ... 
(iii) taken in time of war or other emergency 
in international relations; .. 


These international agreements are examples 
of what is appropriate and what is not by way 
of curtailing nations’ freedom of action in the 
world today. It is appropriate to undertake 
commitments to refrain from engaging in dis- 
criminations against another country’s trade 
and commerce in principle and in order to se- 
cure fair treatment for one’s own trade. Apart 
from such commitments, such discriminations 
can be engaged in lawfully by any nation. Na- 
tions and peoples benefit from the increased 
commerce which flows from a non-discrimina- 
tion regime in higher standards of living and 
mutually beneficial intercourse. It is peculiarly 
appropriate to frame these obligations as con- 
cretely as possible, basing them upon ascertain- 
able standards of behavior, so that countries can 
know with a high degree of accuracy what they 
are and what they are not obliged to do. It is 
inappropriate however, to refuse to recognize 
the possibility that the overriding concern of 
any nation—to exist as such—may be adversely 





Phleger, stated with respect to a formal protest against violation 
of the commercial treaty by a South Carolina statute discriminat- 
ing against Japanese textiles: “There can be no doubt that its 
[Japanese Government’s] position is well founded.” 

13. Dept. of State Publication 6629, p. 44. 
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affected even by such a concrete commitment in 
circumstances which cannot be known in ad- 


vance. It is thus inappropriate to force upon a~ 


country the alternative of no security exception 
or no agreement. It will either refuse an agree- 
ment, to the detriment of sensible international 
relations, or it will violate or evade or “write in” 
a security exception when a security circum- 
stance impels it.1* Neither result is helpful to 
the “rule of law” or to sensible relationships. 

If this is sensible so far as substantive treaty 
commitments are concerned, as practice since 
World War II by a very large number of coun- 
tries attests, why isn’t it sensible so far as the 
Court’s compulsory adjudicative process is con- 
cerned? It would not appear to serve the pur- 
pose of expansion of the Court’s role as an ar- 
biter of a larger number of international 
disputes, to present countries with the alterna- 
tive of no security exception or no submission, 
any more than it would have been wise to do so 
in the area of tariffs and trade. In fact it would 
appear even more desirable that a security ex- 
ception such as is contained in the present 
French submission be emulated by present de- 
clarants to the Court’s jurisdiction and ex- 
plained to the large number of countries which 
have not hitherto submitted, precisely in order 
to allay their fears that their security interests 
might be adversely affected by the open-end 
commitment of Article 36(2) of the statute, a 
commitment that encompasses any question of 





14. See Opinion of Acting Attorney General Biddle with respect to 
International Load Line Convention (47 Stat. 2228), 40 Op. A.G. 
119 (Opinion of July 28, 1941). The Load Line Convention, which 
limited the degree to which ships may be loaded, did not con- 
tain any security exception nor did it otherwise in terms limit 
its application to “peacetime” conditions. The Acting Attorney 
General nevertheless was of the view that peacetime commerce 
was “a basic assumption of the treaty”, and that since “the 
present situation with respect to shipping is a wholly different 
one,” the United State had “the unquestioned right” to suspend 
the application of the treaty. President Roosevelt thereupon, on 
Aug. 9, 1941, proclaimed the Convention “suspended and in- 
operative in the ports and waters of the United States of America, 
and in so far as the United States is concerned, for the duration 
of the present emergency.” 6 Fed. Reg. 3999. 

15. The larger question of the Court’s proper role in this area is not 
here discussed. See Metzger, Setilement of International Disputes 
by Non-Judicial Methods, 48 A.J.1.L. 408 (1954) where it is sug- 
gested that this role is and will continue to be marginal. The 
major multilateral international instruments negotiated since 1944 
which involve substantial commitments of money or materials, 
reserve dispute-settling among members exclusively to an admin- 
istering Council of member government representatives (in some 
agreements the name is Board of Governors, etc.) established by 
the agreement itself, which decides such disputes by weighted 
voting, the weight determined largely by the size of a country’s 
commitment of money or materials. The Council’s decision is 
final, with no appeal to the Court or to anyone else. The follow- 
ing agreements so provide: International Monetary Fund, Inter- 
national Bank for Reconstruction and Development, International 
Wheat Agreement, International Sugar Agreement, International 
Tin Agreement, Inter-American Development Bank, and the 
recently-negotiated International Development Association. 
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international law whether it is enmeshed with 
a political, or a military or an economic matter. 

It is as unreal to imagine expansion of com- 
pulsory jurisdiction to a wider group of coun- 
tries without a security exception as it is to 
imagine that they will invoke it every time they 
are made defendants before the Court. Those 
who insist that a security exception would lead 
to effective nullification because it would be in- 
voked in key cases are in the position of wanting 
all or nothing. It is clear they will not get all. 
Moreover, even if it could be imagined that they 
might get an unrestricted submission in words, 
they would lose it in deeds whenever the shoe 
pinched tight. This, among its other manifold 
defects, would be committing the basic error in 
the diplomatic arena—failing to be frank and 
clear in your expectations and in what is ex- 
pected of you. It would be a retrograde step 
in the development of healthy international 
relations and law. 


*Professor of Law, Georgetown University Law Center; recently As- 
sistant Legal Adviser for Economic Affairs, Department of State; 
Member of Bar of New York and Supreme Court of the United 
States; of counsel to the United States in the Interhandel Case 
(Switzerland v. United States of America) in the International Court 
of Justice. A.B. 1936, LL.B. 1938, Corneli University. 
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HOT PURSUIT 


AND 
THE RIGHT OF PURSUIT 


By 


CDR JOHN R. BROCK, U.S. NAVY* 


OHN PAUL JONES in his famous letter 

“Qualifications of the Naval Officer” wrote 

the following concerning the need of a knowl- 
edge of the principles of International Law. 


The naval officer should be familiar with the principles 
of International Law, and the general practice of Ad- 
miralty Jurisprudence, because such knowledge may 
often, when cruising at a distance from home, be 
necessary to protect his flag from insult or his crew 
from imposition or injury in foreign ports. 


Through the years of the square rigger, the iron 
clad and the battleship this advice has proved 
sound and timely. 

What of this need of familiarity in today’s 
world? Can Commanding Officers now rely on 
our instantaneous communication systems to 
ask for and receive guidance concerning deci- 
sions involving international relations? Is this 
particular qualification of a naval officer now 
merely a quaint, historical euphemism, void of 
meaningful implications in this time-space age? 

We need only consider the steady, rapid 
march of our weapon system development to ap- 
preciate the timelessness of John Paul Jones’s 
advice. Today, the response to military chal- 
lenges at sea requires the immediate and rapid 
application of available naval weapons. Launch 
orders for missiles or aircraft must issue as a 
result of instantaneous decisions if the capacity 
to destroy is not to vanish within the minute of 
hesitation. Today there is no time to signal 
“what'll I do now.” 


Tuis IS PARTICULARLY true in the “pur- 
suit” situations. Even with a satellite relay 
communication system, the Commanding Officer 
will not have time to receive directions. With 
the present speed of the tactical picture, the 
*Commander John R. Brock, U.S. Navy, is the Assistant Director 
of the International Law Division, Office of the Judge Advocate 
General. Commander Brock received his AB in 1941 and his LLB 
in 1948 from the George Washington University. He is a member 


of the Virginia State Bar, the United States Supreme Court, Court 
of Military Appeals and of the American Bar Association. 
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opportunity of pursuit can be lost in the instant 
of delay. 

Yet, even when time is of the essence, our 
naval might cannot operate by international 
lawlessness. One of the greatest assets of sea- 
power is its capability of supporting our inter- 
national policies with pressures applied as the 
situation dictates but within established rules 
of international conduct. 

During the Korean hostilities the term right 
of “hot pursuit” became fashionable. By a logi- 
cal comparison to the right of a policeman to 
pursue a felon beyond the bounds of his juris- 
diction when the pursuit is “hot”, one was apt 
to assume that this well known international 
doctrine permitted a like pursuit upon the high 
seas. This is not so. Logic does not substitute 
for familiarity and knowledge. Such a misun- 
derstanding of the doctrine of hot pursuit could 
lead to lawlessness and subsequent damage to 
the national policy. 

Let us first precisely define the term hot 
pursuit and then look for other principles that 
may have application to pursuing the “felon”. 
The long established doctrine of hot pursuit was 
recently codified at Geneva in 1958 where the 
major maritime nations of the world agreed 
upon certain rules concerning the high seas. 
Here the general ground rules concerning hot 
pursuit were set forth. 

The elements of this doctrine are seven in 
number. Unless all of these elements are pres- 
ent the right of hot pursuit does not exist. 


1, The “hot pursuit” of a foreign ship may be under- 
taken when the competent authorities of the coastal 
State have good reason to believe that the ship has 
violated the laws and regulations of that State. 

2. Such pursuit must be commenced when the foreign 
ship or one of its boats is within the internal waters 
or the territorial sea or the contiguous one of the pur- 
suing State, and may only be continued outside the 
territorial sea or the contiguous zone if the pursuit has 
not been interrupted. 

3. It is not necessary that, at the time when the foreign 
ship within the territorial sea or the contiguous zone 
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receives the order to stop, the ship giving the order 
should likewise be within the territorial sea or the 
contiguous zone. 

4, If the foreign vessel is within a contiguous zone as 
distinguished from the territorial sea, the pursuit may 
only be undertaken if it has been a violation of the 
rights for which that zone was established. 

5. The right of “hot pursuit” ceases as soon as the ship 
pursued enters the territorial sea of its own country 
or of a third State. 

6. “Hot pursuit” is not deemed to have begun unless the 
pursuing ship has satisfied itself by such practicable 
means as may be available that the ship pursued or 
one of its boats or other craft working as a team and 
using the ship pursued as a mother ship are within 
the limits of the territorial sea, or as the case may be 
within the contiguous zone. 

7. The pursuit may only be commenced after a visual 
or auditory signal to stop has been given at a distance 
which enables it to be seen or heard by the foreign 
ship. 


THE DOCTRINE OF Hot Pursuit is inter- 
nationally recognized as the right of a coastal 
State to pursue commercial vessels of a foreign 
State suspected of violating the laws or regula- 
tions of the coastal State applicable to its terri- 
torial sea or contiguous zone. Hot pursuit is 
generally considered as a peacetime concept not 
connected with hostilities or the threat of hostili- 
ties by the military forces of a State. Pursuit 
under this doctrine does not include the right to 
pursue warships or military aircraft. 

Hot pursuit may commence within the terri- 
torial sea for a violation of any law or regulation 
enacted pursuant to the sovereign authority of 
the coastal State. Hot pursuit can commence 
only for a violation occurring within the con- 
tiguous zone of laws covering customs, fiscal, 
immigration or sanitary matters. 

The right of “hot pursuit” may be exercised 
only by warships and ships on government serv- 
ice specially authorized by the flag state to that 
effect. It is quite natural that customs and po- 
lice vessels should be able to exercise the right 
of “hot pursuit”, but government ships on com- 
mercial service cannot claim that right. 

The ship finally arresting the ship pursued 
need not necessarily be the same as the one which 
began the pursuit, providing that it has joined in 
the pursuit and has not merely affected an inter- 
ception. 

A ship pursued by aircraft should have been 
ordered to stop while it was still in the terri- 
torial sea or the contiguous zone. The aircraft 
must be in a position to give a visible and com- 
prehensible signal to that effect. 

The International Law Commission, which 
drafted Article 23 of the High Seas Convention 


on hot pursuit recommended that the pursuing 
ship or aircraft should establish the position of 
the ship pursued at the moment when hot pur- 
suit commences and that wherever possible mark 
this position by physical means, for example, by 
dropping a buoy. 

Hot pursuit by aircraft is a new concept 
which emerged from the 1958 Geneva Confer- 
ence on the High Seas. The aircraft giving the 
order to stop, must itself actively pursue the 
ship until a ship or aircraft of the coastal State, 
summoned by the aircraft, arrives to take over 
the pursuit, unless the aircraft is itself able to 
arrest the ship. It does not suffice to justify an 
arrest on the high seas that the ship was merely 
sighted by the aircraft as an offender or sus- 
pected offender, if it was not both ordered to 
stop and pursued by the aircraft itself or other 
aircraft or ships which continue the pursuit 
without interruption. 


THE USE OF more force than necessary to ap- 
prehend a vessel for violation of contiguous zone 
regulations such as smuggling of intoxicating 
liquors, etc., is considered as unjustified. Al- 
though this principle was established in an old 
case occurring in 1929 the “I’m Alone” case it 
is still one to remember. The “I’m Alone”, built 
and registered in Canada was sunk by the U.S. 
Coast Guard vessel Dexter on March 22, 1929 
more than 200 miles from the coast of the U.S. 
with resulting loss of life. The cargo consisting 
of intoxicating liquors, and valued at $125,457 
was lost. The destruction of the vessel was the 
climax of the pursuit initiated by the United 
States Coast Guard cutter Wolcott on March 20, 
1929, when the “I’m Alone” was within one 
hour’s sailing distance from the coast of the 
United States but outside of the territorial 
waters of the U.S. The Dexter joined in the pur- 
suit on March 22. The schooner was fired upon 
and sunk because of the refusal of the com- 
mander to heave to. 


IT Is OBVIOUS that the doctrine of hot pur- 
suit is a doctrine of limited scope. It is not a 
right which gives a blank check to seapower. 
Hot pursuit has no application to self-preser- 
vation. But this is only half the story. Inter- 
national law does recognize the right of a state 
or of men of war to take whatever measures are 
necessary in self-defense. Our fleets and task 
forces and our submarines, ships and aircraft 
on independent duty, may repel or resist a hos- 
tile act committed or threatened by foreign 
vessels, aircraft or missiles. This right in- 
cludes the right of pursuit if pursuit is consid- 
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ered necessary to insure the safety of the 
threatened forces or territory. 

This right of pursuit is a part of the right 
of self-preservation recognized by the Charter 
of the United Nations in Article 51 and in the 
numerous defense organization agreements 
which the United States has concluded with 
other nations of the world. The application of 
this right of self-preservation will depend, of 
course, upon the particular facts of each 
situation. 

International law does not require a naval 
force at sea in time of peace to await the first 
blow before it can resort to its weapons at hand. 
Action occasioned by attack or fear of attack 
can be taken at anytime an opposing ship, air- 
craft or submarine is in a position to inflict 
great harm and is manifestly of hostile intent. 
As is apparent, this concept of self-preservation 
encompasses an area of broad authority for the 
navalcommander. Even however during times 
of stress or threatened hostilities he is required 
by international law to exercise sound judgment 
and not extend the concept of right of pursuit 
beyond the bound of reasonableness. Ofcourse, 
reasonableness is an elastic term; what is rea- 
sonable will be judged in the context of the 
stresses of the times and the peculiar situations 
at hand. 


CoNsIDER THE FOLLOWING actual situa- 
tions which occurred during June of 1959 at 
approximately 1000 edt on 23 June 1959, an Air 
Force C—47 stationed at Patrick Air Force Base 
enroute from San Juan, Puerto Rico, to 
Guantanamo Bay, Cuba, in accordance with 
an authorized flight plan was intercepted 
in the Windward Passage between Cuba and 
Haiti over international waters by a Dominican 
Republic P-51. The Air Force C—47 was pass- 
ing north of the Dominican Republic at a dis- 
tance of 10-15 miles. A P-—51 pilot flew in for- 
mation with the C-47 off the left wing, lowered 
his wheels and pointed down. Ata distance of 
some 100 miles from the Dominican coast, the 
P-51 fired a short burst parallel to the C—47, and 
indicated to the pilot by hand signal to make a 
180° turn and the C—47 was escorted to within 
one half hour of Ciudad, Trujillo. The C-47 pi- 
lot contacted Ramey Air Force Base for instruc- 
tions and was advised to land as directed in the 
Dominican Republic. The landing was accom- 
plished at Ciudad, Trujillo. Subsequently the 
C-47 took off at 1255 EDT enroute to Guanta- 
namo Bay where it landed. At no time did the 
C-47 pass over Dominican Republic territory 
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prior to being intercepted. 

On June 22, the United States registry mer- 
chant ship, SS Florida State, was spotted by the 
Dominican Air Force some 5 miles north of the 
Dominican Republic. A firing pass was made 
across the bow of the vessel and a Dominican 
Republic patrol craft was called to the scene to 
investigate. A shot across the bow was fired by 
the patrol craft which later inquired as to 
casualties and damages and then allowed the 
vessel to proceed. 

Although the U.S. did not formally protest 
these incidents, the U.S. Ambassador pointed 
out to the Dominican Secretary of State for 
Foreign Affairs that while the United States was 
aware of the tensions that were prevailing at the 
time of the interceptions, it nevertheless hoped 
that measures would be taken by the Dominican 
Republic to prevent other incidents of this 
nature. Dominican representatives pointed to 
the fact that invasion ships along their northern 
coast had flown American flags and that this was 
the reason for the Government being so con- 
cerned about the appearance of planes and ves- 
sels so close to their shores. 

The Florida State incident occurred only two 
days after the invasion of the Dominican Repub- 
lic by ships falsely flying the flag of the United 
States. Florida State apparently failed to re- 
spond to semaphore signals that were made to it 
repeatedly asking for its identification. Can 
these situations be fitted into the doctrines of 
hot pursuit or right of pursuit? 

Using these principles of hot pursuit as a 
touch stone it is apparent that this doctrine ap- 
plied neither to the Florida State or the C-47. 

It is also true that the doctrine of the right of 
pursuit could not be applied in these cases. 

What of the passage of the Florida State 
through a contiguous zone and of the C-47 
through an identification zone. The establish- 
ment of identification zones for aircraft is con- 
sidered to be a reasonable application of the doc- 
trine of self-defense. The Dominican Republic 
had established a thirty-mile identification zone 
for aircraft. 

The P-51 fired at the C-47 seventy miles be- 
yond the identification zone of the Dominican 
Republic. Notwithstanding the fact that the 
C-47 had entered this identification zone of the 
Dominican Republic, it was not within this zone 
at the time of firing. Like the Florida State, 
the C-47 lacked the appearance of being hostile. 
Lacking hostile manifestations, the application 
of the doctrine of right of pursuit was neither 


(Continued on page 24) 





1. N.Y. Times, June 25, 1959, p. 1, col. 2. 
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PRECEDENT 


FOR THE 
LAW OF OUTER SPACE 


By 


LCDR FRANK J. FLYNN, U.S. NAVY* 


HE TIME IS early 17th Century; the place 

is a Dutch prize court. At this time Portu- 
gal claimed exclusive control and sole right to 
navigate the high seas and the Indian Ocean on 
the trade routes between Europe and the East 
Indies, a place of profitable commercial activity. 
In the East the Dutch also had secured extensive 
holdings, which later became the Dutch East 
India Co. A dispute arose between the rival 
trading companies, as a result of which a Por- 
tuguese galleon was captured, ending in prize 
court. The main question at issue was whether 
the Portuguese had the right to close off great 
parts of the seas and to prohibit other vessels 
from the use of those areas.' 

The Dutch East India Co. was represented by 
Hugo Grotius, the writings of whom are distin- 
guished in the literature of international law 
today. Part of Grotius’ brief in that case is 
his dissertation MARE LIBERUM, “The Free- 
dom of the Seas”, wherein he states the nub of 
his argument: 

the following most specific and unimpeachable 

axiom of the Law of Nations, cailed the primary rule 

or first principle, the spirit of which is self-evident 
and immutable, to wit: Every nation is free to travel 

to every other nation .. 2 


To sustain his proposition Grotius insisted as 
to the inequity, if not impossibility, of a nation 
to effectively control the vast areas of the seas. 
To apply his argument to present day condi- 
tions, it may be restated that no nation has sov- 
ereignty over the high seas, and its navigation 
is free to all. 


Ar THIS SAME time there were other nations 


*Lieutenant Commander Frank J. Flynn, U.S. Navy, is presently 
assigned to the International Law Division, Office of the Judge 
Advocate General. He received his BS from the University of New 
Hampshire in 1950, his LLB from Stetson University in 1953 and 
his LLM from McGill University in 1956. He is a member of the 
Florida Bar and of the American Bar Association and a graduate 
of the Naval Intelligence School. 

1. Berle, Freedom of the Air, Dept. of State Pub. 2348, Conference 





Series 70. 
2. Grotius, Freedom of the Seas, Magoffin’s trans., 1916, at 10. 





claiming sovereignty over vast tracts of the seas. 
The great English jurist, John Seldon, presented 
the case for these interests in his book MARE 
CLAUSUM, “The Closed Sea”, which is an 
attempt to answer Grotius’ argument in inter- 
national law. However, in the 17th Century 
disputes among nations were not resolved with 
books and conference tables as frequently as 
with gunpowder and round shot. After two 
centuries of intermittent economic and military 
conflict Grotius’ principle was finally vindicated. 
The seas were open to all nations on equal terms 
for peaceful navigation. A rule of law was 
established for the earth’s sea surface. 

In order to keep the iaw of the sea in the 19th 
Century, there had to be present the ability to 
enforce the law when needed. In 1890, Admiral 
Mahan, USN, author of “The Influence of Sea 
Power upon History” posed the question: 


Why do English innate political concepts of popular 
representative government, of the balance of law and 
liberty, prevail in North America from the Arctic 
Circle to the Gulf of Mexico, from the Atlantic to the 
Pacific? 


He answered that it was because the command 


of the sea, at the decisive era, belonged to Great 
Britain.* 


THE TIME IS early 20th Century; the place is 
the French Senate. In Western Europe at this 
time Zeppelins and free flying balloons would 
take off in one nation and pass through the air- 
space of other nations without any need of a 
permit. The English Channel was crossed for 
the first time by an airplane, a French craft, 
which set down in England without. interna- 
tional incident. One of the most distinguished 
jurists in Europe, Paul Fauchille, had infliu- 
enced European thinking with his thesis that 
“the air is free”, much along the lines of Grotius’ 





3. McFee, The Law of the Sea, Faber and Faber Ltd., London, at 
183. 

4. Colombos, The International Law of the Sea, 3rd rev. ed., Long- 
mans, Green and Co., London, at 48. 
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concept of “the seas are free”, 300 years earlier. 
However, in 1908, during an 8 month period 
at least 10 German balloons carrying more than 
25 aviators, many of whom were German mili- 
tary officers, drifted over the frontier and landed 
in France. The debates that year in the French 
Senate indicated the time had come for aviation 
to be considered in its economic and security 
aspects, and that aerial frontiers must therefore 
bestudied.> That same year the French Govern- 
ment invited European nations to a diplomatic 
Conference on regulation of air navigation. 

The U.S. was not invited to attend. The prob- 
lems and interests which made up the back- 
ground for the Conference were not of direct 
concern to the U.S. Due mainly to geographical 
considerations, the wide oceans on each side and 
an extensive land mass between, U.S. aerial 
frontiers were unbothered by aviation activity 
either from within or from outside US. terri- 
tory. Later, aviation technology reached a 
higher stage of development, oceans and moun- 
tains and other space ceased to be barriers. 
Then the U.S. and other heretofore unaffected 
nations became concerned with the function of 
aerial boundaries as they related to the national 
economic and security posture. 


AT THE OPENING of the Paris Conference 
of 1910, which was attended by 18 nations, the 
French Government expressed the desire not to 
arrive at a decision on whether the airspace over 
national territory was free or subject to sover- 
eignty. The French position sought to recon- 
cile freedom of air navigation with legitimate 
national interests without raising directly the 
sovereignty question. The French, however, 
recommended for inclusion in a Convention 
certain definite restrictions which would protect 
legitimate national interests. These were: 


1. Prohibition of flight of aircraft in a zone below a 
certain height fixed by the Convention. 

2. Prohibition of flight in the interest of national se- 
curity above such places as fortresses. 

3. Prohibition of carriage by aircraft, without author- 
ity, of explosives, munitions, photographic and tele- 
graphic equipment, and merchandise particularly 
dangerous from a customs point of view. 

4. Right of the subadjacent State to exercise over air- 
craft in the airspace above its territory police and 
customs supervision. 

5. The right of the subadjacent State to deny passage 
of foreign military and police aircraft through such 
airspace.° 





o 


. Cooper, International Air Navigation Conference, 19 J. Air L. 
and Com., 128 (1952). 
6. id. at 133ff. 
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In short, the French favored freedom of the 
airspace over national territory, provided that 
the use of the airspace was consistent with 
safety to persons and property below, and that 
the airspace be used for peaceful purposes. 
The British position at the Conference rep- 
resented the “closed air” concept, that each na- 
tion should determine for itself the conditions 
under which aircraft would cross its aerial 
boundaries and use its airspace. Thus each na- 
tion would possess sovereignty over the airspace 
above its territory. In support of this position 
the British pointed out that their domestic law 
preserved private property interests in airspace, 
that “it is desirable that no regulation be insti- 
tuted which implies in any manner whatsoever 
the right of an aircraft to fly over or land on 
private property ...”7 It is also relevant to 
note that the year before an aircraft (in the 
space of 37 minutes) surmounted the English 
Channel, which a hundred years before had suc- 
cessfully barred Napoleon from British soil. 
The Conference broke up without a Conven- 
tion being signed. World War I closely fol- 
lowed. Military considerations during World 
War I forced general acceptance of the sover- 
eignty of each nation over its airspace. Air 
boundaries, as well as land boundaries were 
closed for security reasons, and belligerent air- 
craft flying over neutral territory were forced 
to land and their crews interned just as if sur- 
face boundaries were crossed. At the close of 
hostilities, the various participants found them- 
selves with large numbers of aircraft and 
trained pilots and thus some impetus was pro- 
vided for the regularizing of conditions under 
which aircraft might be employed in interna- 
tional commerce.® The Aeronautical Commis- 
sion of the 1919 Peace Conference was directed 
to prepare an air navigation convention. The 
purpose of the Commission’s activity was to 
set a common approach to international avia- 
tion regulations, at a time when the nations in- 
volved found agreement easier to reach than in 
any normal period. It is noted that many na- 
tions prior to the 1919 Conference assumed they 
possessed sovereignty in the airspace and this 
was tacitly accepted into international law. The 
Convention for the Regulation of Aerial Navi- 
gation of 1919 expressly recognized the prin- 
ciple that nations possessed “complete and ex- 
clusive sovereignty” in their airspace. Thus a 





7. Hazeltine, The Law of the Air, Univ. London Press (1911), at 
142. 

8. Cooper, Air Transport and World Organization, 55 Yale L.J. 
1175 (1946). 

9. Hudson, Aviation and International Law, dir Law Review 183ff 
(1930). ’ 
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rule of law was established for the airspace area 
surrounding the surface of the earth. 


THE FOREGOING BRIEF glimpses into the 
Dutch prize court and the French Senate indi- 
cate in some measure how nations have handled 
a phase of an important matter bearing upon 
their national economic and security interests; 
and how these activities of nations have con- 
tributed to placing their interests in sea space 
and air space under a rule of law. Law is, 
among other things, the record of human ex- 
perience. International law is that body of 
experience, evidenced by express and tacit 
agreements, which exists among nations. It is 
a truism that international law lives in the 
environment of international affairs; that inter- 
national law is the “legal aspect of the relations 
between nations.” ?° 

Accordingly, as the course of international 
affairs widens in scope and content, many facets 
of international law will necessarily evolve and 
enlarge. As scientific knowledge and techno- 
logical capability permitted nations to put fleets 
of ships to sea, airplanes into the air and later 
satellites into orbit, it became the work of na- 
tions to balance and coordinate the influence of 
these new forces in international affairs. In the 
words of an early American aviation authority, 
who said in 1908: 

Whatever mechanical, chemical or electrical science 

introduces as new forces into life of man, it may 

reasonably be conceived to be the task of jurisprudence 
to adjust and coordinate the legal relations of both 

states and individuals under the new conditions. * * * 

Jurisprudence follows the path of science as the flag 

of a nation follows the territorial explorations of _its 

subjects.” 

International affairs concern the activities of 
nations. Nations are, among other things, geo- 
graphic entities. These entities are separated 
from one another by borders or boundaries. 
Borders, more frequently than not, are at the 
same time physical barriers, which in the past 
have precluded easy intercourse of one nation 
with another. As nations gained the ability to 
act on the sea, and to act in the air—as technol- 
ogy of transportation and communication ad- 
vanced—the impediments of physical barriers 
were reduced or eliminated. The effect of tech- 
nological development is the reduction of time 
and space factors, which in turn intensifies the 
mutual interplay of geography and inter-nation 





10. The Foreign Relations Law of the U.S., Tentative Draft #2, May 
1958, The American Law Institute. 

ll. Kahn, Aerial Navigation in its Relation to International Law, 
5 Proc., Am. Political Science Assn. at 84. (5th Annual 
Meeting) 


regulation. For example, in a geographic sense 
the nation of Iceland has taken on special im- 
portance in the commercial and defense inter- 
ests of nations. This measure of importance 
did not exist prior to an advanced aviation tech- 
nology. Again, the use of the geographic space 
of Antarctica was subject of an international 
agreement in December, 1959. 


NatTIons ARE ALSO sovereign entities, 
which make up the membership of the world 
community. This was true in Grotius’ time as 
it is today. Article 2(1) of the Charter of the 
United Nations reads: “The organization is 
based on the principle of the sovereign equality 
of all its members.” The UN Conference in 
plenary session stated sovereign equality to in- 
clude the following elements: ** 

1. that states are juridically equal; 

2. that each state enjoys the rights inherent in full 
sovereignty; 

8. that the personality of the state is respected, as 
well as its territorial integrity and political inde- 
pendence; 

4. that the state should, under international order, 
comply faithfully with its international duties and 
obligations. 


Within these limits nations have the “rights 
inherent in full sovereignty” to facilitate their 
economic life and to maximize their security. 

The United Nations role in bringing lawful 

order over international affairs in the areas 
under discussion here have been important. 
The Geneva conferences of 1958 and 1960 are 
yielding refinements to the law of the sea; the 
specialized UN agency, the International Civil 
Aviation Organization, is continually active in 
clarifying and perfecting the law pertaining to 
international aviation. On December 12, 1959, 
the General Assembly established a Committee 
on the Peaceful Uses of Outer Space. Its task 
is to review, as appropriate, the area of inter- 
national cooperation, and to study practical and 
feasible means for giving effect to programs in 
the peaceful uses of outer space which could ap- 
propriately be undertaken under UN auspices, 
including, inter alia: 

(i) assistance for the continuation on a permanent 
basis of the research on outer space carried on 
within the framework of the International Geo- 
physical Year; 

(ii) organization of the mutual exchange and dis- 
semination of information on outer space 
research; 

(iii) encouragement of national research programs 
for the study of outer space, and the rendering 


12. UNICO, Report of Rapporteur of Comm. 1 to Commission I, 
Doc. 944, I/1/34(1), (Documents, VI, p. 457). 


23 MARCH-APRIL 1960 














of all possible assistance and help towards their 
realization ; 

The Committee also has the task to study the 
nature of legal problems which may arise from 
the exploration of outer space. Additionally, 
the Assembly decided “to convene in 1960 or 
1961, under the auspices of the UN, an interna- 
tional scientific conference of interested mem- 
bers of the UN and members of the specialized 
agencies for the exchange of experience in the 
peaceful uses of outer space.” *° 


In BRINGING ABOUT a rule of law upon the 
sea and in the air, the experience of nations has 
demonstrated a fundamental truth. The abil- 
ity to act in geographic space—whether it be 
on land, sea or in the air, is a total capacity; a 
capacity which is applicable to any purpose, as 
commerce or defense. A merchant vessel may 
carry goods and persons for the purpose com- 
merce; the same vessel with bow gun and wire- 
less reporting all manner of intelligence, may 
carry munitions and troops for purposes of de- 
fense. Whatever the character of this vessel 
may be, the capacity to act at sea is present. 
That the capacity to act in outer space is not 
divisible, Rear Admiral Chester Ward, USN, 
has pointedly observed: 
the inescapable fact is that scientific and commercial 
uses of space are so inextricably intermixed with se- 
curity and defense interests that they simply cannot 
be severed therefrom. * * * All types of space ve- 
hicles have potential capabilities of military value, 
and these capabilities can not be physically or func- 
tionally served from a type of space vehicle honestly 
intended for civilian or purely scientific use.” 


The experience of nations furnishes a case in 
point as to the indivisibility of the ability to act 
in airspace. The Paris Peace Treaty of 1919 
prohibited a German military or naval airforce. 
Germany was disarmed in the air: all aeronau- 
tical material which had been in use or was 
“designed for warlike purposes” was to be sur- 
rendered; manufacture and importation of air- 
craft, engines and parts were prohibited for six 
months. For all time to come “The armed forces 
of Germany must not include any military or 
naval air forces.” ** The treaty clauses, how- 
ever, contained no prohibition or limitation on 
the development of German commercial or priv- 
ate aviation, except for the six months referred 
to above. The Peace Treaty disarmed Ger- 
13. UN, GA, Document A/RES/1472 (XIV), 17 Dec. 1959. 

14. Ward, Space Law as a Way to World Peace, JAG J. p. 21, (Feb. 
15. iar Gemene Articles 198-202 of Paris Peace Treaty, 1919. Tem- 


perley, A History of the Peace Conference of Paris, Inst. Int’] 
Affairs, London. 
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many in the air, and at the same time allowed 
that nation to develop the ability to act in air- 
space in other ways. The German ability to act 
in airspace in World War II was in no small 
measure due to the clauses of a treaty, which 
were designed to regulate armament in the air. 
From the foregoing it may be concluded that 
any proposition of jurisprudence which at- 
tempts to regulate only a part of the total capac- 
ity to act in outer space will be proven unsound, 
and a source of future conflict. 

Another facet of the problem of bringing a 
rule of law to outer space is the present lack of 
facts upon which to predicate the rule of law. 
In 1902, Fauchille, the guiding hand behind the 
French position at the 1910 Air Navigation 
Conference, struggled with the problem of plac- 
ing a ceiling below which air traffic would be 
prohibited for security reasons. He was forced 
to vary from his original 1,500 meter limit, from 
time to time, to accommodate new scientific 
facts.¢ 


THE RECENTLY FORMED United Nations 
Committee on the Peaceful Uses of Outer Space, 
which now has the support of the world com- 
munity, may be expected to give the world addi- 
tional scientific facts upon which the law can be 
based. No lasting answer can be given, for 
example, as to how far sovereignty should extend 
into space, until all of the scientific facts are in; 
nor can any lasting rule of law in this regard 
be created until that time. Justice Holmes sums 
the situation when he said in 1895, that “An 
ideal system of law would draw its postulates 
and its legislative justification from science.’ 





16. Hazeltine, op. cit., supra at 16ff (From a lecture delivered at the 
University of London, Faculty of Laws, 1910). 

17. From an address to the Harvard Law School Association, en- 
titled Learning and Science. 





PURSUIT (Continued from page 20) 
logical nor acceptable. Nor was the entry into 
the identification zone germaine since the right 
of pursuit is not dependent on the pursuit com- 
mencing within the territorial sea or a contiguous 
zone or a defensive zone. It can be invoked re- 
gardless of any geographically defined security 
areas. 

Much of the coastwise passage of the Florida 
State occurred in a “contiguous zone” estab- 
lished by the Dominican Republic. Florida 
State was not stopped for a violation of rules 
for which a contiguous zone is usually estab- 
lished within the definitions contained in the 
Convention on the High Seas. Therefore the 
doctrine of hot pursuit did not apply. 
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The doctrine of right of pursuit could have 
been invoked if the ship had exhibited a bonified 
“hostile” intent. The fear and possibility of in- 
vasion of the Dominican Republic placed the 
Dominican Republic Navy on the alert and sus- 
picious of any ship in the area being hostile. It 
would certainly be unreasonable however to say 
that any ship could be stopped in the area on 
the grounds that she may be hostile. The facts 
surrounding this particular case lend little sup- 
port to stopping this ship on the grounds of 
hostile intent. There were no specific overt acts 
of threatened hostility. It seems clear that the 
conclusion must be drawn that Florida State 
could not be stopped on the grounds of self- 
defense. 


THE EXAMPLES OF these two specific cases 
as they relate to the doctrine of hot pursuit and 
the doctrine of right of pursuit should help in 
avoiding confusion in these terms. The elements 
of each clearly distinguish the two. The doctrine 
of hot pursuit has many technical and limiting 
features. The right of pursuit for self-defense 
is of much broader scope although this right can- 
not extend beyond the need of self-preservation. 
Its limits, exercise and initiation are within the 
sound discretion of the Commanding Officer 
who’s decision must be that of a reasonable Com- 
mander acting in the situations and circum- 
stances of the moment. Both the right of hot 
pursuit and the right of pursuit under the doc- 
trine of self-preservation usually call for the im- 
mediate application of naval power. When such 
a situation requires a tactical decision of a Com- 
manding Officer, if he is familiar with both 
doctrines, he will recognize their limits and 
be confident in the soundness of his determina- 
tion as to whether or not he can legally pursue 
his intended target. 





FOREIGN PORTS (Continued from page 8) 


halls and other places save much grief to all 
concerned. 

In those instances where the overzealous ac- 
tivities of personnel cause damage to person or 
property of natives, the Foreign Claims Act pro- 
vides a ready simple and quick means to restore 
losses and smooth ruffled feathers. It matters 
not whether the damage or injury occurred by 
accident, neglect or criminal act. It may be 
paid for under the Foreign Claims Act, through 
the Foreign Claims Commission called for by 
that Act. 


IN JULY 1958, a Task Force of U.S. ships put 
into Oslo, Norway for a goodwill visit. While 


there, a group of U.S. sailors assaulted a Nor- 
wegian national and severely injured him. The 
assailants were not easily identified because of 
the large number of personnel in Oslo on liberty, 
the darkness and physical incapability of the 
victim to participate in tracking them down. 
The time for departure of the Task Force ar- 
rived without any reasonable conclusive leads 
having been developed. On December 5, 1958, 
Commander Naval Air Force, Atlantic Fleet, 
reported that five suspects had been discovered 
among the crew of one of the aircraft carriers. 
The Norwegian victim was brought to the 
United States, through arrangements made be- 
tween the Department of State and the Nor- 
wegian Foreign Ministry, at U.S. Government 
expense. The victim identified his assailants, 
they were tried by General Court Martial and 
convicted of assault. The victim has filed a 
claim for his damages with the U.S. Country 
Representative in Norway (U.S. Air Force), 
which in due course will be paid. 

The foregoing incident is indicative of the 
extent to which the Navy will go to assure that 
justice is done. Neither time, trouble nor ex- 
pense is spared in bringing wrong doers to an- 
swer for their acts. 

It further illustrates two criminal jurisdic- 
tional points. Had the culprits been appre- 
hended by the Norwegian authorities, there 
would have been no question as to their right 
to exercise jurisdiction to try the men. At the 
same time there was concurrent jurisdiction in 
the U.S. Navy since the men involved were na- 
val personnel. (If they had been apprehended 
after returning to their ship, they would prob- 
ably not have been surrendered to the Norwe- 
gians.) The assailants were not identified until 
after their departure from Norway, hence the 
Navy exercised jurisdiction over them. As a 
party to the NATO Status of Forces agreement, 
Norway might have waived its primary right to 
exercise jurisdiction had they first apprehended 
the assailants, but the primary right was in the 
Norwegian Government. Circumstances being 
as they were, it was more expeditious and in 
keeping with Congressional policy to try the 
men by General Court Martial. The press re- 
action in Norway was glowing in praise of the 
Navy’s action. 

The exercise of jurisdiction by foreign 
governments over naval personnel (as well 
as over Army and Air Force personnel) for of- 
fenses committed while in a non-official status 
is absolute in the absence of a specific agreement 
on the subject altering this situation. The old 
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concept that the forces of a foreign sovereign 
are completely immune from jurisdiction of a 
sovereign through whose territory they are 
passing, when the permission to pass through 
is granted by that territorial sovereign, is not 
quite applicable in situations created by our far 
flung bases in foreign countries. Our forces in 
these cases are present in the foreign country 
on a different basis. 


THE NATO-SOFA, The Military Bases Agree- 
ment with the Philippines, and the Administra- 
tive Agreement with Japan are examples of 
relinquishment of a measure of jurisdiction by 
the host government to the visiting government. 
These agreements were the outgrowth of the 
collective security needs of the Free World to 
have member nations’ armed forces personnel, 
their civilian components and dependents, sta- 
tioned at bases in foreign countries on a semi- 
permanent bases. The discipline and control of 
such forces should, in all logic and reasoning, 
be the responsibility of the commanding officer 
of the forces. Only by the exercise of discipline 
may a commander assure and maintain the com- 
bat readiness of his forces. These agreements 
are designed to cover operational visits of armed 
forces to foreign countries rather than the good- 
will-courtesy type of visits which Navy warships 
make from time to time. For the most part the 
good will visits to such countries merge into 
operational visits. A U.S. ship visiting in those 
countries where either Army, Navy or Air Force 
bases are regularly maintained are accorded the 


privileges and benefits of the agreements in 
effect. In some instances, personnel from a 
visiting ship or from bases in one NATO country 
on leave in another, are considered to be covered 
by the agreement between the U.S. and the visit- 
ing country. 

The mechanics of the implementation of the 
SOFA in the NATO area are carried out through 
U.S. country representatives, designated by the 
Department of Defense on the basis of service 
interest. For instance, in Italy the Country 
Representative is the USSSO, Rome, and in 
Portugal it is CINCNELM—both are Navy’s 
responsibility. Army has responsibility in 
France, Belgium, and Germany. The Air Force 
has responsibility in England, Turkey, Norway 
and Sweden, Denmark, Greece, Netherlands, 
Iceland and Luxembourg. 

The service having responsibility in each 
country performs all the functions of liaison 
with the host government, including claims 
settlement, on behalf of all sister services. The 
one important exception is that of claims settle- 
ment authority specially granted to the Com- 
mander Sixth Fleet for claims up to $100. This 
exception was found desirable to permit adjust- 
ment of grievances of a minor nature by the 
Sixth Fleet prior to departure from any of its 
numerous ports of call. Leaving a foreign port 
with no “unfinished business” makes for a 
hearty welcome on a return visit and pleasant 
memories in the minds of our friends. Larger 
claims however, are left to the Country Repre- 
sentative for settlement. 





THE LAW OF THE SEA (Continued from page 6) 


tion of the high seas or air space above resulting 
from any “activities with radioactive materials 
or other harmful objects.” In regard to oil 
pollution, Article 24 of the convention provides 
that “Every state shall draw up regulations to 
prevent pollution of the seas. * * *”. Here- 
tofore, the United States has not been a party 
to any international arrangement relating to 
the discharge of waste oil on the high seas. 

As to the dumping of atomic waste, each state 
shall take measures to prevent pollution of the 
seas, taking into account standards and regu- 
lations which may be formulated by competent 
international organizations. Concerning ac- 
tivities involving radioactive materials, the con- 
vention calls upon every state to cooperate with 
competent international organizations in taking 
measures to prevent pollution of the seas from 
this source. 

The convention also contains articles direct- 
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ing that every state shall adopt effective meas- 
ures to prevent the transport of slaves in ships 
authorized to fly its flag, and to cooperate to the 
fullest extent in the repression of piracy on the 
high seas. Seizure on account of piracy can 
only be carried out by warship or military air- 
craft, or other ships or aircraft on government 
service authorized to this effect. 


FoR THE PURPOSES of this convention the 
term “warship” means: 


* * * a ship belonging to the naval forces of a State 
and bearing the external marks distinguishing war- 
ships of its nationality, under the command of an 
officer duly commissioned by the government and 
whose name appears in the Navy List, and manned 
by a crew who are under regular naval discipline. 


The immunity of warships on the high seas 
from the jurisdiction of any state other than the 
flag state is fully recognized in the convention. 
Other government owned or operated ships used 
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| only on government non-commercial service also 
' are recognized as having complete immunity 


| the flag state while on the high seas. 





from the jurisdiction of any state other than 
As this 
latter provision was drafted by the Interna- 


' tional Law Commission complete immunity 
' would have been extended to government-owned 
| ships in commercial service. As would be ex- 


pected, USSR supported the original draft. 
However the conference rejected any such ex- 
tension of the immunity doctrine. 

It is a well recognized principle of interna- 
tional law that a merchant ship on the high seas 
is subject to being boarded only by a warship 
of its own state. There are exceptions to this 
rule which have been incorporated into Article 
22 of the convention. Briefly stated, a warship 
is justified in boarding a foreign merchant ship 
encountered on the high seas if there are reason- 
able grounds for suspecting that the ship is en- 
gaged in piracy or the slave trade, or, though fly- 
ing a foreign flag, or refusing to show its flag, the 
ship is in reality of the same nationality as the 
warship. In addition, this article furnishes gen- 
eral instructions to a warship encountering a 
boarding situation as authorized by this 
convention. 


* * * the warship may proceed to verify the ship’s 
right to fly its flag. To this end, it may send a boat 
under the command of an officer to the suspected ship. 
If suspicion remains after the documents have been 
checked, it may proceed to a further examination on 
board the ship, which must be carried out with all 
possible consideration. 


There is the further provision that the mer- 
chant ship is entitled to compensation for any 
loss or damage it may have sustained if the 
suspicions which formed the basis for its board- 
ing prove to be unfounded and if the ship itself 
has not committed any act justifying the 
suspicions. 

It is well to remember that the limitations on 
the right of a warship to visit merchant ships 
on the high seas, as adopted by this convention, 
are applicable in time of peace and not in time 
of war when different rules apply. 


CONVENTION OF FISHING AND CONSER- 
VATION OF THE LIVING RESOURCES 
OF THE HIGH SEAS: 


TuIs CONVENTION ESTABLISHES a new 
legal system for the conservation of the marine 
resources of the high seas. Its aim is to obtain 
through international cooperation the “opti- 
mum sustainable yield” from the living re- 





§. U.N. Doc. A/Conf. 13/L54. Signed by 49 States including U.S. 





sources of the high seas in order to secure a 
“maximum supply of food” to meet the needs 
of the world’s expanding population. 

In order to effectuate its purpose the conven- 
tion imposes on all states the duty to adopt 
conservation measures to conserve high seas 
fishing, and recognizes in the coastal state a 
special right to participate in the establishment 
of the conservation measures applicable to 
stocks of fish in areas of the high seas adjacent 
to its territorial sea. 

Where the nationals of only one state are en- 
gaged in fishing a stock of fish on the high seas 
that state shall adopt conservation measures. 
Where the nationals of two or more states are 
engaged in fishing the same stock of fish in any 
area of the high seas these states are required 
to negotiate an agreement concerning the con- 
servation measures to be applied. Should the 
nationals of a state, not a party to the conser- 
vation arrangements in force, commence fishing 
the same stock of fish in any area of the high 
seas the new fishing state is required to join in 
the conservation program following the proce- 
dures established for this purpose. Arbitra- 
tion is provided if states cannot agree. 

The Convention recognizes that all coastal 
states including those whose fishing industries 
have not been developed, or whose fishing efforts 
are confined to their territorial seas, have a legit- 
imate interest in conservation programs relat- 
ing to the stocks of fish in the high seas areas 
adjacent to their territorial seas. Hence it is 
provided that “A coastal state is entitled to take 
part on an equal footing in any system of re- 
search and regulation” relating to conservation 
in such an area “even though its nationals do 
not carry on fishing there.” 

Thus a coastal state may unilaterally adopt 
conservation measures relating to stocks of fish 
in high seas areas adjacent to its territorial sea 
if negotiations with any other states concerned 
have not resulted in agreement within six 
months. Pending arbitration the measures 
adopted by the coastal state shall be valid as to 
other states if there is urgent need for conserva- 
tion measures, they are based on scientific find- 
ings, and are not discriminatory against foreign 
fishermen. 

Where a coastal state has in force conserva- 
tion measures relating to an adjacent high seas 
area a state whose nationals undertake to fish in 
such an area may not enforce inconsistent con- 
servation measures. Negotiation with the 
coastal state is required and arbitration is pro- 
vided for in the event of disagreement. 
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In addition, a state whose nationals fish in a 
high seas area adjacent to a coastal state is 
bound upon request to negotiate with the coastal 
state with a view to prescribing by agreement 
the conservation measures to be taken. Arbitra- 
tion is prescribed in event of disagreement. 


ARTICLE 9 IMPOSES compulsory arbitra- 
tion of any dispute relating to the negotiation 
of conservation agreements if requested by any 
of the parties to a dispute and provided settle- 
ment by other peaceful means is not agreed 
upon. The arbitral body provided shall be an 
ad hoc commission whose members shall be 
chosen from among well-qualified persons not 
nationals of the states involved in the dispute 
and “specializing in legal, administrative and 
scientific questions relating to fisheries.” Selec- 
tion shall be by agreement between the parties 
to the dispute or by the Secretary General of the 
United Nations failing such an agreement. 

Article 9 is a vital part of the convention. 
While states that ratify this convention will be 
required by its terms to negotiate among them- 
selves in regard to the conservation of the living 
resources of the high seas, there is no way of 
insuring that they reach agreement in every 
case. Thus, in the absence of the compulsory 
arbitration provisions of this and related ar- 
ticles the Convention would be ineffectual and 
fall short of its intended purpose. 

The recognition of a special interest in coastal 
states in fish stocks situated in areas of the high 
sea adjacent to their coasts is a departure from 
the traditional principle of freedom of the seas 
(freedom of fishing) and is a consequence of the 
conflict of interests between the coastal states 
and the high seas fishing states. Though 
amounting to a considerable concession on the 
part of the fishing states this Convention may, 
nevertheless, tend to reduce the pressure of some 
coastal states for a 12 mile territorial sea. If 
such is the case it will have been a substantial 
contribution to the security interests of the Free 
World. 


CONVENTION ON THE CONTINENTAL 
SHELF ° 


Tuis CONVENTION FINDS its basis in recent 
state practice in which there has been general 
acquiescence by the community of states. In 
1942 a treaty between the United Kingdom and 
Venezuela divided between the parties their 
rights to the submarine areas of the Gulf of 
Paria. The Truman Proclamation of Septem- 
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ber 1945 announced that the United States re- 
gards the natural resources of the subsoil and 
the sea bed of the continental shelf beneath the 
high seas but contiguous to the coasts of the 
United States as appertaining to the United 
States and subject to its jurisdiction and control. 
By 1956 some 20 states had made similar claims. 
The Convention on the Continental Shelf con- 
verts this state practice into codified interna- 
tional law. 

Article 1 defines the continental shelf as the 
sea bed and subsoil of the submarine areas ad- 
jacent to the coast but outside of the territorial 
sea to a depth of 200 meters or beyond that limit 
to the extent that the depth of the water admits 
the exploitation of the natural resources of the 
area. Although the Convention recognizes in 
the coastal state sovereign rights for the purpose 
of exploring and exploiting the natural resources 
of the continental shelf, the superjacent water 
and airspace above retain their character as 
high seas. 

The “natural resources of the continental 
shelf” are defined as the mineral resources and 
other non-living resources of the sea bed and 
subsoil, and the living organisms belonging to 
the sedentary species that are attached to the 
sea bed at the time of harvesting. 

The coastal state is authorized to erect instal- 
lations on the continental shelf for the purpose 
of its exploration and exploitation. However, 
the exercise of these rights must not result in 
any unjustifiable interference with navigation, 
fishing or the conservation of the living re- 
sources of the sea. 

Installations erected for these purposes may 
be maintained together with safety zones neces- 
sary for their protection which may extend a 
maximum of 500 meters around the installation. 
Due notice must be given of the construction of 
such installations and ships of all nationalities 
must respect the safety zones established in re- 
gardthereto. Neither the installations nor their 
safety zones may be established so as to interfere 
with recognized sea lanes. 


THE TERRITORIAL SEA LIMIT 


THE MOST IMPORTANT and controversial 
questions before the conference involved the 
breadth of the territorial sea and the related 
question of fishing rights in coastal waters. 
These questions were considered against a 
background of conflicting claims, based on eco- 
nomic, political and military considerations and 
the feeling shared by some states that the three 
mile limit no longer met the legitimate needs of 
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the coastal states. It will be remembered that 
the first international conference to consider 
this question was held at The Hague in 1930. At 
that conference there was so little concurrence 
of opinion as to the appropriate breadth of the 
territorial sea that no proposals were submitted 
for vote. This failure was because of the un- 
willingness of the major powers to settle their 
differences. 

It was the objective of the United States to 
preserve the three mile limit as the breadth of 
the territorial sea traditionally recognized in 
international law, and the limit which best 
served the principle of freedom of the seas. It 
was considered that the legitimate interests and 
requirements of coastal states in extended areas 
of coastal waters could be accommodated without 
resorting to an extension of sovereignty. Many 
proposals were introduced and none were ac- 
cepted by the two-thirds majority required un- 
der the rules of the conference. When it be- 
came clear that the three mile rule would not 
receive the required support to be adopted, the 
United States Delegation in the interests of 
maintaining a narrow territorial sea and 
reaching conference agreement introduced a 
compromise proposal. This proposal which pro- 
vided for a six-mile territorial sea and a con- 
tiguous zone of six miles for coastal fishing 
subject to certain existing fishing rights, losing 
by but seven votes, came the closest of any to 
receiving conference approval. 

In order that the position of the United States 
concerning the breadth of the territorial sea 
would not be misunderstood, Mr. Arthur H. 
Dean, chairman of the United States Delegation, 
at the close of the conference made clear the 
United States position. He stated in part: 


Our offer to agree on a 6-mile breadth of territorial 
sea, provided agreement could be reached on such a 
breadth under certain conditions, was simply an 
offer and nothing more. Its nonacceptance leaves 
the pre-existing situation intact. 

We have made it clear from the beginning that in 
our view the 3-mile rule is and will continue to be 
established international law, to which we adhere. It 
is the only breadth of the territorial sea on which there 
has ever been anything like common agreement. Uni- 
lateral acts of states claiming greater territorial seas 
are not only not sanctioned by any principle of inter- 
national law but are, indeed, in conflict with the uni- 
versally accepted principle of freedom of the seas. 

Furthermore we have made it clear that in our view 
there is no obligation on the part of states adhering to 
the 3-mile rule to recognize claims on the part of other 
states to a greater breadth of territorial sea. And on 
that we stand. 

While we consider that the 3-mile rule is existing 





international law, nevertheless we are still optimistic 
that upon reflection the great majority of our good 
friends in the international community will come to 
realize that international agreement on the breadth of 
the territorial sea and on fishing rights is necessary 
in order that a regime of law may be effected and that 
the diverse and often conflicting interests of national 
states may not jeopardize the peace of the interna- 
tional community. 


CONCLUSION 


THE CONVENTIONS THAT were adopted in 
1958 will come into force thirty days after the 
22nd instrument of ratification has been de- 
posited with the Secretary General of the United 
Nations.’ Each convention is a separate in- 
strument and there is the possibility that some 
governments will not ratify all agreements. 
Notwithstanding, the general acceptance of 
these principles of international law as evi- 
denced by the agreements adopted at Geneva 
will tend to reduce the areas of dispute and fric- 
tion among nations and thereby serve the cause 
of peaceful and friendly relations between the 
nations of the world. 

As one of its final acts the 1958 Geneva Con- 
ference called upon the General Assembly of the 
United Nations to study the advisability of con- 
vening a second international conference for the 
further consideration of the questions left un- 
settled. Responding to this recommendation the 
General Assembly has called such a conference 
to convene at Geneva on March 17, 1960. The 
agenda will be limited to two questions, namely, 
the breadth of the territorial sea and fishing 
rights in coastal waters. 

As the breadth of the territorial sea is in- 
creased there is a corresponding reduction in the 
free seas of the world. This loss of free seas 
occurs along the thousands of miles of coast line 
throughout the world and in the narrow pas- 
sages which are of great importance to the mo- 
bility of naval forces. The effectiveness of sea- 
power depends upon the ability to move, un- 
hampered, to wherever it is needed and by the 
shortest routes. The results of the 1960 Con- 
ference will, therefore, be of utmost importance 
to the Navy and to our national security. Naval 
strategists throughout the world will be watch- 
ing this conference with keen interest. Its re- 
sults can have an immediate effect upon the Law 
of the Sea and thus upon our naval forces. 





7. Ratification is a slow process and it is too early to judge whether 
a sufficient number will be obtained. Afghanistan has ratified 
the Convention on the High Seas. No other ratifications have 
have been deposited with the Secretary General of the U.N. 
The Conventions and Protocol have been forwarded by the Pres- 
ident to the Senate for ratification under Message dated Sept. 
9, 1959. See Senate Doc. EX J to N incl., 86th Cong. Ist Sess.— 
The Senate Foreign Relations Committee held hearings on Jan. 
20, 1960. 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Prepared by the Finance Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Fleet Reservists—Record Correction—Ten- 
Year Statute of Limitations 


@ This case involves members of the naval service 
transferred to the Fleet Reserve or the Fleet Marine 
Corps Reserve and the correction of their records pur- 
suant to 10 USC 63382 to reflect additional service 
credits. In such a situation, the ten year limitation 
period of 31 USC 71a commences to run from the date 
of the correction of the member’s record rather than the 
date of transfer. Upon such correction, the member is 
entitled to retainer pay from the date of transfer in 
accordance with his grade and number of years of 
creditable service, as corrected. Comp. Gen. decision 
B-135771 of 14 July 1959. 


MILITARY PERSONNEL—Retired Pay—Survivor Annuity Option 
Elections—Correction of Military Records—Sub t to Mem- 
ber's Death 





@ This case concerns the right of a member of the 
uniformed services to elect a servivorship annuity under 
the Uniformed Service Contingency Option Act of 1953. 
When such right arises as the result of the correction 
of a military record, it comes into existence when the 
correction is made and such right may not be exercised 
in advance. Therefore, an annuity election made by a 
retired naval reserve officer when he was not eligible 
to make an election does not have any force and effect 
when, after the officer’s death, his military records are 
corrected to retroactively place him on the disability 
retired list at the time of release from active duty. 
Comp. Gen. decision B-138775 of 5 August 1959. 


MILITARY PERSONNEL—T ts—Dislocation 
Allowance—Commissioned as Officers 





@ This case involves the transportation of dependents 
of naval aviation cadets who are commissioned as officers 
and then ordered to active duty. Such transportation 
is considered a movement from home, or from place 
which ordered to active duty, to the first duty station 
so that payment of a dislocation allowance for such 
travel is specifically prohibited by paragraph 9003-3 
of the JTR. For payment of transportation of depend- 
ents of newly appointed officers, the fact that aviation 
cadets serve in a special enlisted grade is no different 
from serving in any other capacity while training for 
appointment as a commissioned officer. Comp. Gen. de- 
cision B-139704 of 6 August 1959. 


MILITARY PERSONNEL—Gratuities—Mustering-out Pay—Navy 
Member Having Cadet Service During Enlistment Period 


@ This case involves a discharge, at the end of a four 
year enlistment, of a Navy member who served a por- 
tion of his enlistment term as a cadet at the Naval 
Academy. After his cadet service he resigned and re- 
verted to his enlisted status. Such a discharge because 
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of the expiration of the term of service, without any 
relation to the appointment or discharge from the Acad- 
emy, is a proper case for payment of mustering-out 
pay under 38 USC 2101. Comp. Gen. decision B-139706 
of 6 August 1959. 


MILITARY PERSONNEL—Reenlistment Bonus—Reenlist t of 
Officers—Qualification 


@ This case involves an enlisted member of the Regular 
Army who was discharged, after involuntary transfer 
to the Air Force under the National Security Act of 
1947, to accept a commission in the Army of the United 
States. When relieved from active duty as an officer, 
he immediately reenlisted in the Regular Army. Such 
an officer may be regarded as having been an enlisted 
member in the Regular Army immediately prior to his 
appointment as an officer in the Army of the United 
States (notwithstanding the Air Force service), and 
therefore qualified for a reenlistment bonus under sec- 
tion 208d of the Career Compensation Act of 1949 (pay- 
able for first enlistment). 

Reenlistment bonus payment under section 207 of the 
Career Compensation Act to former officers who enlisted 
on or prior to July 16, 1954 (the date of the Act amend- 
ing the reenlistment bonus provisions of the 1949 Act) 
even though their officer service was not preceded by 
enlisted service, will not be questioned in view of the 
broad language of subsections 207 a and b. This lan- 
guage does not specifically restrict or limit the bonus 
payment to former enlisted members who enlist and does 
not specify that the qualifying service must have been 
rendered in an enlisted status or have been preceded by 
enlisted service. However, those payments to former 
officers who enlist after July 16, 1954 may not be made 
unless the member previously served as an enlisted man 
in the service in which he enlists. However, such en- 
listed service does not have to immediately precede the 
officer service. Comp. Gen. decision B-138918 of 15 July 
1959. 





MILITARY PERSONNEL—Survivorship Annuity Option Elections— 
Executed By Other Than Member—Validity 


@ In the absence of any authority in the Uniformed 
Services Contingency Option Act of 1953 (10 U.S.C 
1431-1444) for the execution of a survivorship annuity 
option election by anyone other than the member in the 
case of mental competency, election made by the wife of 
a physically incapacitated member by virtue of a power 
of attorney may not be regarded as a valid election. 
Comp. Gen. decision B-135468 of 19 August 1959. 


MILITARY PERSONNEL—Subsistence—Per diem—On board ves- 
sels—United States vessels transferred to foreign country. 


@ This decision concerns TAD performed by naval 
personnel aboard U.S. Navy vessels which are being 
transferred to foreign governments with the title to the 
vessels being retained by the United States. The ques- 
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tion arises because of subparagraph 4250.8 of the Joint 
Travel Regulations which prohibits payment of per 
diem for any period of temporary duty aboard a gov- 
ernment vessel because subsistence facilities are avail- 
able and no above-normal subsistence expenses are 
incurred. This unusual type of duty does come within 
this subparagraph and per diem is therfore prohibited. 
Navy enlisted personnel who are assigned to tem- 
porary duty aboard a government vessel incident to its 
transfer to a foreign government, and who are charged 
for subsistence by the foreign government without re- 
ceipts of basic allowance for subsistence because of 
erroneous receipt of per diem, are entitled to be credited 
basic allowance for subsistence for such temporary 
duty. CompGen Decision B-138332, March 25, 1959. 


MILITARY PERSONNEL—Station allowances—Overseas—Diversion 
of member from station. 


e A naval officer en route to a permanent overseas 
station with his dependents, who is diverted or delayed 
at another overseas station for temporary duty while 
awaiting further orders because of unrest in the country 
in which the permanent duty station is located, may 
not be regarded as coming within the exception in para- 
graphs 4305 and 4306 of the Joint Travel Regulations. 
This exception permits continuation of the cost of living 
allowance payments to members who, after arrival at 
another overseas area, are ordered to a restricted area 
or evacuated to another overseas area, when the mem- 
ber has not yet reported for duty at the original perma- 
nent station and at which the member may not, in the 
event of further orders, subsequently report. CompGen 
Decision B-138087, March 3, 1959. 


MILITARY PERSONNEL—Pay— Retired — Disability — Computa- 
tion—Most Favorable Formula 


@ The term “person” in 10 USC 1401, which permits 
payment of military retired pay on the basis of the 
most favorable formula, applies to all members whether 
enlisted or commissioned officers or warrant officers 
whose retired pay is for computation under 10 USC 1401 
or any other provision of law. The fact that an officer 
was serving on active duty in an enlisted status rather 
than under his indefinite appointment as lieutenant 
colonel in the Air Force Reserve on the date of dis- 
ability retirement does not affect his right to have re- 
tired pay computed under the formula most favorable 
to him. Comp. Gen. decision B-138719 of 23 April 1959. 


MILITARY PERSONNEL—Temporary Overseas Duty Station Changed 
to Permanent Station—Temporary Duty Per Diem—Station Per 
Diem 

@ Certain members of a naval air squadron were issued 
orders in April of 1958 to proceed to an overseas station 
on or about 1 May 1958 for temporary additional duty 
for 3 months with return to the United States. How- 
ever, on April 29, 1958, they received orders changing 
their permanent duty station in the United States ef- 
fective 1 August 1958, to the overseas duty station. The 
Comptroller General held that these members are pre- 
cluded by the restriction against payment of per diem 
after the date of orders which change a temporary duty 
station to a permanent duty station from receiving per 


diem for temporary duty after 30 April 1958. Comp. 
Gen. decision B-138885 of 15 April 1959. 


MILITARY PERSONNEL—Retired Pay—Retention in the Service After 
Qualification for Retired Pay Under Title Ill of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948 

@ A member of the uniformed services who was retired 
following a period of retention in an active duty status 
under 10 USC 676 after qualifying for retirement under 
Title ITI of the Vitalization and Retirement Equalization 
Act of 1948 (10 USC 1831) is entitled to credit in the 
computation of Title III retired pay for all service and 
promotions, regardless of whether the service was per- 
formed before or after the date elected as the effective 
date of retirement. However, the member is not en- 
titled to credit for service after qualification if he was 
not validly retained in active duty under 10 USC 676. 
Nevertheless, irrespective of the valid retention, the 
member may keep the pay and allowances accrued dur- 
ing the active duty but may not receive retired pay for 


the same period. Comp. Gen. decision B-138452 of 1 
April 1959. 


MILITARY PERSONNEL—Subsist 
Large Area—Designated Post of Duty 


@ For entitlement to travel allowances under section 
303(a) of the Career Compensation Act of 1949 (37 
USC 253a), members of the uniformed services are re- 
quired to travel and to perform temporary duty at a 
place away from their designated post of duty. What 
constitutes such designated post of duty is determined 
on the basis of available evidence at the time the orders 
are issued which establish the place within which the 
member performs the basic duty assignment. Although 
length of time at a particular location and administra- 
tive evaluation of the assignment are of value to the 
extent of establishing the basic duty assignment, they 
do not alone establish a travel status in the absence of 
an assignment to a designated post of duty. Comp. 
Gen. decision B-1388219 of 2 April 1959. 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 January 1960. 


LTJG Richard H. Buenneke, USNR, from SNJ (Under 
Inst.) to COMNAVFORMARIANAS. 

LT Frederick A. Cone, USNR, from JAGO to JAGO, 
West Coast. 

LTJG Eugene D. Granof, USNR, from SNJ (Under 
Inst.) to NAS, Patuxent River, Md. 

CAPT Charles Hunsicker, Jr., USN, from JAGO, West 
Coast to CO TUSLOG Detachment 28, APO 324, N.Y. 

LT Richard C. King, USNR, from COMNAVFOR- 
MARIANAS to ADCOM NTC, Great Lakes. 

CAPT John C. Roberts, USN, from JAGO to Naval 
War College, Newport. 


MARCH-APRIL 1960 
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